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The legislature of the Territory of Hawaii enacted a Land 
Registration Act in 1903, which went into force in that year, 
July 1st. That act has since been embodied in the Revised 
Laws of Hawaii, as chapter 154 thereof, entitled Land Regis- 
tration. The act is adapted from the Massachusetts Act, and 
is similar to the act in force in the Philippine Islands. 

Unlike the Acts of Illinois, Minnesota, Colorado, Oregon and 
California, there is a separate court for the trial of petitions for 
registration of title of lands, and a separate corps of officials 
to carry on the work. The court was organized and ready for 
business on October 13, 1903, and the business before it has 
increased slowly but steadily since its organization. 

Up to January 31st, 1906, seventy-four petitions have been 
filed, covering property which is assessed at $770,600. The 
area of the city lots registered or described in petitions to regis- 
ter title is 21.7 acres, and of country land is 11,923 acres. 

Among the petitioners are new corporations organized since 
the act went into effect, which the law declares shall register 
their titles, and many other corporations which register title 
upon completion of a purchase. Private parties, who are about 
to buy, insist upon a registered title, and home owners register 
their titles in the name of the wife, as an additional safeguard 
for the home. As a rule tbe seller is much annoyed at this 
requirement, but experience has shown that the buyer in many 
cases congratulates himself on the means of compelling the 
seller to pay for the expense of curing defects in title discovered 
in the process of registration. 
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The practical working of the act is simplified in the Territory 
of Hawaii, by the fact that the court has its headquarters in 
Honolulu, where all the sessions of the court have been held up 
to date, and that there is but one record office for the registry 
of conveyances, and of issuing certificates of title and that is in 
Honolulu, in the Judiciary Building, with the court. Refer- 
ences of titles to the court are thereby facilitated in all cases 
where the record is not certain on its face. 

Two years experience with the act has demonstrated its prac- 
tical working applicability to the needs of the property owners 
of the Territory of Hawaii. The trouble with titles here may 
be classed as defects in title and defects in description, and the 
act is as useful to settle boundaries on these islands, as to settle 
title. 

In examining titles, the court officials are fortunate in being 
able to rely on the wise provision of a statute to quiet titles to 
land, enacted in the year 1846, whereby the lands of the king- 
dom were divided between the King and the chiefs and common 
people in severalty, as distinguished from a sort of feudal ten- 
ure, worked out by this Polynesian race before the white man 
reached these shores. By that act all the chiefs and common 
people were compelled to prove their title to the lands claimed 
by them, and to have issued to them a land commission award, 
on which to base their claims. The descriptions of these lands 
were defective, but in a general way enabled the government to — 
know what portions of the large tracts were owned by natives, 
what by chiefs, and what belonged to the King or to the gov- 
ernment. 

The work was a great one and of necessity hastily performed 
by more or less competent surveyors, principally by any one 
who dared handle a chain and a compass. In one case, a lot in 
the heart of Honolulu, was measured and described, about 1848, 
by a fathom rope and a ship’s compass, and the courses were 
described as one would set a course for a vessel. 

The work was so great that the large tracts of land running 
from the mountains, forming the backbone of each island, to 
the sea, were described and awarded by name only, as the land 
of Kaipapau (sea-shell). This work was intended to be com- 
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pleted later by a boundary commissioner, who would take the 
evidence of the tenants on the land as to the traditional 
boundary, for all the lands here, even to small lots, have indi- 
vidual names and well known boundaries. But, in the easy 
going way of the old chief owners of these large tracts, no 
effort was made by many of them to get a proper survey of 
their lands, and now in 1906, it becomes necessary often to in- 
quire as to the boundaries of these lands, as well as to the 
title. Most of the old natives, whose habit was to keep posted 
on these things, have died and their places are taken by young 
natives ignorant of these matters. 

The work done is very valuable to us now, however, asa 
means of beginning. If the title be clearly shown by convey- 
ances and wills to date, the matter is simple. But, in cases 
where the title passes by inheritances from persons who die in- 
testate, there is no safeguard against unknown heirs appearing 
after an attorney has carefully examined a title and passed on it, 
as marketable. . 

The law relating to the estate of a deceased person is here 
governed by the common law. The administrators of an estate 
deal only with the personal property, except in cases where the 
real property must be sold to pay the debt of the estate. Con- 
sequently, the record of the heirs in the Probate court is only a 
guide to the investigation of the heirs, and no one purchasing 
can be certain that a child will not crop up and prove an interest 
in the land. 

Under the ancient Hawaiian custom, the line of descent was 
traced through the mother, and this proved an eminently prac- 
tical rule, until the introduction by New England lawyers of the 
common law as a guide to decision. The natives are a jovial 
careless race, and not given to taking life seriously. When 
pinned down to formalities in the family life, such as the 
more. highly educated of his brethren, or his white neighbors, 
consider proper and fitting, he sometimes falls short, but only 
from his easy going way, and not from viciousness, as witness 
an incident in the experience of a Honolulu attorney examin- 
ing a country native, to pass upon his title to real property. 

A will had conveyed a native homestead to Kealoha for life 
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and after her death to her lawfully begotten children. It be- 
came necessary to examine Keawe, her surviving husband, as 
to the birth of the children, date of marriage, ete. He told his 
wife’s name, and the age of the children and their names. 
Then to come down to more definite facts the attorney asked, 
When were you married?”’ 

‘* What is that? ’’ replied the native. 

«* When and where were you married? ”’ 

** Aole male Ta hoohoo! Ua poina ia’u.’’ (I was not 
married. Alas! I forgot all about it.) 

In a country where the faithful spouse is sometimes taken 
without formality, where the swapping of children is still a 
courtesy between intimate friends, and where adoption of chil- 
dren without any formality of law is still attempted, one can 
not be sure who the children around the alleged parents are. 
It is useful to have some system by which the record of these 
families may be taken and kept before the families disappear. 

The land registration system supplies this need and makes 
marketable titles that have had little value and have been un- 
salable, because of the lack of record title. 

The system furnishes a means of quieting title in cases where 
the owner proves title by adverse possession, and where deeds 
have been delivered without acknowledgments sufficient for 
recording. 

The right of dower is always a cause of anxiety to the ex- 
aminer of titles because of the careless way of drawing up con- 
veyances, without stating whether the grantor is married or 
single. After registration, the owner knows exactly what 
cluims there may be against the land. In some cases, the 
release of dower attempted to be made proves fatally defective 
and by notice to the claimant the defect is removed. 

In many cases, unreleased mortgages of over twenty years 
standing have been found, forgotten under the old easy-going 
methods of the Kingdom. These defects have been cured, by 
notice. 

One petitioner came to the court, claiming title by reason 
of adverse possession of over ten years. The report of the 
examiner showed that he had bought a city lot in fee simple 
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from a Chinaman, who owned only one-third of the area sold, 
and had a paid up lease of the remainder having about fifteen 
yearstorun. The owner now knows that the statute of limita- 
tions of ten years here in force does not apply to his case and 
is negotiating with the owner of the leasehold land, before 
registering title. 

The most remarkable case which has come to the attention of 
the Examiners of Title is that of a Chinese Market Co. which 
bought a lot in Honolulu} for $20,000 and erected thereon 
a $14,000 building, when the legal title was in a trustee against 
whom the company’s grantor had been contending. The grantor 
thought he had acquired a legal title. Upon an adverse report 
from the examiner of the title, the attorney for the petitioner 
immediately began negotiations with the original trustee, and 
obtained the title without further expense, through the fairness 
of the trustee. This defect was found despite the fact that 
large fees had been paid to get the title into the hands of the 
company’s grantor. A court of equity had appointed a new 
trustee to sell the land without making the trustee holding the 
record title a party to the proceeding, or otherwise dealing with 
the original trustee, and a $10,000 mortgage was given on this 
defective title. All of this goes to show that the biggest fees do 
not cause the ablest work. 

Another remarkable case is one in which a Portuguese resi- 
dent of Honolulu bought a lot in the center of town, and built a 
house. Investigation showed that half of her house was located 
on government land, which had been occupied by private parties 
for fifty years, and taxes collected thereon. The government 
did not know of it. The party is now negotiating with the 
government to buy the land, before proceeding further in the 
matter. 

As to the incumbrances, it is found that parties are well satis- 
fied to have the dominant easements over their lands settled and 
the boundaries or location of any right of way defined. 

Other defects which have been rectified are as follows: 
The purchase of an end of a street laid out in a plat which 
located it on the side of an inaccessible mountain. No one 
wanted the street and no one could use it. The petitioner gave 
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notice to all parties and registered title from the owners of the 
fee simple of the roadway. 

In another case, a certain benevolent society makes a claim 
that a certain deed granting an annuity creates a charge upon 
all land mentioned therein. The petitioners claim that there is 
no charge against the land. This matter is pending trial. 

A case illustrative of careless abstracting is the following ; — 
The paper title was clear down to a certain native woman who 
acquired title by purchase of the land. The abstract showed 
that she had conveyed some years afterwards to the party from 
whom the applicant had purchased the land. Investigation 
showed that on this abstract a good sized mortgage had been 
accepted on the land. A deed was on record from the native 
woman to her son. There was no conveyance or probate of the 
estate of her son. There was only one surviving member of 
the family, who proved that the son had gone away while a 
minor on a whaling voyage and had never been heard of since. 
There was a tradition that the vessel was never accounted for. 
The mother would inherit from the son under our law. The 
title of the petitioner showed a sufficient case of adverse posses- 
sion and the title was registered. 

The defects in title have been interesting, but the defects in 
description are exasperating. The court requires a correct de- 
scription of the starting point as well as of the boundaries. 
Accuracy is required. The result is that the court hears of two 
standards of survey, set by some surveyors. One price for a 
survey for the land court, and a less price for — well, let it pass 
for a survey. The client of the surveyor does not know what 
he is getting till he attempts to use the survey in the court. 
The newspapers publish, as court news, the criticism of the 
survey and the mortified private surveyor hastens to explain that 
he did not know the survey was to be used in the Land Court, 
and he did not get enough money to make a correct survey, 
anyway. Such has been the practice in surveying among some 
surveyors, much to the annoyance of those high in the profes- 
sion. The public criticism is enforcing a needed check on the 
delinquents. 

Our experience has shown the greatest laxity to have been the 
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rule in preparing and recording so-called maps or plats of tracts 
subdivided into city lots. In the plats, neither the starting 
point nor the boundaries are marked in an accurate manner; 
often no starting point is given, and the whole location is left 
to the location of small wooden pegs driven at the corner of the 
lots. No permanent marks are made, nor any reference to any 
permanent marks. The result is that a new survey has to be 
made before registration. The court demonstrates to the lot 
owner the inaccurate character of the work. A choice resi- 
dence portion of Honolulu laid out about ten years ago, has 
streets cutting through it at angles varying from right angles. 
The survey and plot show that there are no fractions of feet in 
the dimensions of the lots, a mathematical impossibility. The 
surveyor who did the work says that he carried out orders 
from the real estate speculators not to show any fractions of 
feet in any lot. The result is that every lot in the tract is not 
described as it is located on the ground by the original stakes. 
All boundaries are more or less wrong. 

The description of an accurate starting point is always a bug- 
bear to careless surveyors, and their work is rejected, when not 
properly done. The client finds out that he has not received 
the worth of his money, and the careless worker is sent back 
to complete a work which he has been overpaid for doing in 
the first place. 

The most important case of boundaries which has come to our 
attention is found in the petitions of five large sugar plantations 
on the Island of Maui, which came in with descriptions made by 
a surveyor, new to the business. His maps were tested for 
accuracy and returned. A new set of maps was received, 
differing from the first, tested and returned. A new set, still 
different, was received, tested and found inaccurate. 

Investigation showed that the owners of these plantations 
intended to bound their fields by a certain meandering grade 
line for a water ditch on which they were to depend for irriga- 
tion of the sugar cane. Title was to run to this ditch and to 
include it. The surveyor had cut the Gordian knot and run a 
straight line regardless of the necessities of the plantations 
to own and control the whole bed of the proposed ditch. If a 
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hostile owner had obtained control of land over which a por- 
tion of the ditch line would run, according to this erroneous 
survey, he might cause the plantations great los: and expense 
to avoid the necessity of crossing his land with the irrigation 
water. It was found that the map and description were com- 
piled from o]d surveys and from inaccurate field notes, and in- 
sufficiently located with regard to marks on the ground. One 
of the chief owners in the plantations was much annoyed at 
first, at what he thought was the unnecessary refusal of the 
Court to register the title. Upon being shown the dangers that 
he had avoided by having the errors pointed out to him, he saw 
the value of a check upon the survey of lands. New deeds were 
prepared and executed, and the whole matter corrected before 
any change in the ownership had made correction difficult. The 
parties now see the value of a check on the surveys. 

Another example of carelessness in locating a starting point 
is a late petition in which the initial point is described as lo- 
cated on a certain street corner in the suburbs of Honolulu, 
opposite a popular ‘*zoo.’’ The reference points given were 
miles away, by direction only. This was done although a Ter- 
ritorial Triangulation station stood at the end of a street about 
1,000 feet away. The court surveyor checked the point de- 
scribed in the petition and found that it located the lot on the 
opposite side of the ‘*zoo’’ from that in which the property 
owner claimed and would include in its boundaries most of the 
monkey cages. It did not fit on the ground in any way. The 
matter was adjusted at once, and the owner knows that he was 
given a false survey for his money. 

Another interesting example of location of boundaries is 
found in the district of Honolulu, burned in the great fire of 
1900. The owner had an ancient survey which began at a 
corner of the lot without references. The lines were clearly 
wrong as to the sides of the lot. Fences had been erected and 
occupation held for more than twenty years before the fire. 
The difficulty was encountered when it was attempted to locate 
the lot again. Twice the owner petitioned and twice was re- 
fused, for it was shown that he was encroaching on adjoining 
lots, until the testimony brought out at the trial showed where 
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the lot should be located, and the applicant and his neighbors 
were convinced of the true location. The lot had oscillated 
from side to side and finally all parties agreed to settle it in its 
proper place, and made no opposition to the petition. 

The act is found useful in hastening the authorities to settle 
street lines in the suburbs, which have never been officially 
designated; in locating the lines on which expensive city blocks 
are about to be erected, and in discovering any claim that may 
be made to an interest in the land, before improving it. 

These examples are mentioned to show how convenient the 

act is both to hold surveyors up to a standard of accuracy, and 
to cure defects in title. The foregoing are merely illustrations 
from defective titles, and from a perusal of such cases it must 
not be forgotten that there are many other cases showing care- 
ful conveyancing which, like the good little boy at school, 
are uninteresting as the subject of a story. 
* In Hawaii, the surveying problems are more difficult than they 
would be, if the country were flat and easily laid out in section 
and quarter sections. Here the high, steep, voleanic mountains 
and deep gorges divide the country into irregular shapes and the 
lands conform to the natural features of the islands, and not to 
any rectangular diagram. The problem of surveying city lots, 
is, however, the same as elsewhere. 

The system of land registration has proved itself a practical 
working success, well adapted to the needs of a rough country, 
poorly surveyed, where titles are often difficult to ascertain. 

The lawyers are its greatest advocates and bankers, incopor- 
ated estates, and home owners are registering their titles, as 
they acquire new lands. 

The acute business men are the first to see that they are 
getting full value for their money in the registered title, which 
gives government insurance of title to the full case-value of the 
property at the time it was registered. The certificate of title 
is conclusive evidence of title in any court until set aside by 
direct attack, if at all. This attack must be made within one 
year, or it is barred. I like to point out to the applicant that 
the registered owner has his money as securely invested as if it 
were in Territorial bonds. The bonds, however, bring only five 
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per cent on the investment, whereas the owner of registered land 
has equal security, and may earn as much more interest on his 
investment as his shrewd management may produce. 

We are satisfied with the system in Hawaii. It is a going 
reform. 


L. WEAVER. 
HoNOLULU, Hawall. 
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JUDAH PHILLIP BENJAMIN.! 


“The atmosphere of his life was adversity, and the keynote of his suc- 
cess was work.”’ 


More than a quarter of a century ago, while waiting in the 
library of the Supreme Court for a case to be reached for argu- 
ment, I found myself listening to the Hon. P. L. Spooner, 
father of our distinguished Senator, who was relating to some 
half dozen lawyers the incidents of a trip to New Orleans when 
he was a young lawyer in Indiana. Of the many incidents re- 
lated, the one which left its impression upon me was the 
acquaintance he made of two young lawyers of that city, one 
of whom he said was the most remarkable young man that he 
had ever met. This young man was Judah Phillip Benjamin; 
the other was John Slidell. 

While spending a delightful evening with Senator Spooner 
in October last, our conversation about men and events led me 
to ask the Senator whom of all the men he had met, he re- 
garded as the most accomplished and the best equipped man in 
public life. The Senator replied that during his first term in 
the Senate, he had asked Senator Vest the same question, and 
that he replied by saying that he had then recently asked the 
same question of Dennis Murphy, who for forty years was the 
official reporter of the Senate, and that Murphy, without a 
moment’s hesitation, named Judah P. Benjamin. 

To the life of this remarkable man—this man whose tran- 
scendent ability was supplemented by a wonderful personality 
and an unusual capacity for work, I invite your attention. 

Among the foremost of the distinguished lawyers of modern 
times stands Judah Phillip Benjamin. He rose from the 
obscurity of poverty, through the buffetings of adversity, to 


1 An address by Burton Hanson, the Wisconsin Bar Association, March 
of Chicago, Illinois, delivered before 14, 1906. 
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a position of acknowledged leadership in the law, in two 
nations, whose jurisprudence commands the highest develop- 
ment of philosophical faculties as well as affords the widest 
play of forensic ability. Benjamin was a man who, in this 
country, at a time when the most tremendous tragedy 
of modern days was breeding a race of intellectual giants, 
stood out in the quiet forum of the law and the busy 
scenes of political activity as a master mind among them 
all. In England, when past the period of life at which 
most men can make success, he mastered the intricacies of 
English jurisprudence; by the force of his genius he compelled 
the recognition of his abilities. And by the side of men who 
had struggled for a lifetime in the battle, in the few years that 
were allotted to him there, he won the laurels of such conspicu- 
ous victory as few men have earned at the English bar. There 
must have been something more than ordinary in a man who 
could adorn with such grace the legal profession of the two 
foremost nations of the world and participate with such dis- 
tinguished success in the political fortunes of a cause which 
seems to have been foredoomed to failure from its earliest 
inception. 

All through the romance of the life of Benjamin there runs 
the minor strain of disaster and adversity, which, from 
the earliest dawn of history, seems to have been the for- 
tune of the Jew. Born of a people who have no country, he 
fell upon this life as though by accident, in an out-of-the-way 
place, to which he became in no wise attached. The accident 
of his nativity made him an alien in the country to which he 
gave the best of his ability and for which he underwent the 
travail of the soul of patriotism. 

Benjamin’s mind was always completely in domination of his 
life. He was essentially an intellect. We cannot know the 
effect prosperity would have upon his achievements, but we do 
know that the poverty into which he was born and the adversity 
through which he lived, made of him a worker so tireless and 
indefatigable that, even had she been so minded, fate could not 
have withheld from him the fortune of success which always 
waits with willing hands on toil. It cannot be said with cer- 


JUDAH PHILLIP BENJAMIN. 


tainty what change the interruption of his university course, 
occasioned by the death of his father, may have made in his 
subsequent career. Certain it is that no mere academic degree 
could have added to the lustre of his name, and it does not 
seem that further academic education could have increased what 
he accomplished. At any rate, while he was in the third year 
of his course at Yale, his father’s death compelled the abandon- 
ment of his education in that direction, and going to New 
Orleans he took up the study of the law. In this undertaking 
the natural and irrepressible industry and persistence of the 
Jew was spurred on by the irresistible impulse of almost actual 
poverty. Obstacles have always been the food upon which 
the Jew was fed, and the necessities which confronted Benjamin 
at the outset of his career, became the impetus that developed 
the marvelous and well-nigh incredible capacity for work which 
was the distinguishing characteristic of this great man’s great 
life. While teaching English to those who spoke French, 
in order that in earning the money which his necessities required 
he might also add to the breadth of his education by acquiring 
from his pupils the facility in French he knew was requisite to 
his success at the Louisiana bar, he met, among his pupils, Miss 
Nathalie St. Martin, whom he married a year before his admis- 
sion to the bar in 1835. 

He rapidly rose to eminence as a leader at the bar, when the 
exactions of success in the profession were much severer than 
they are today; when admission to the bar meant the mastery 
of the philosophy and the science of a profession which still 
clung to its ancient traditions. With marvelous rapidity the 
recognition of his superior ability forged him rapidly to the 
front. Fifteen years after his admission to the bar in Louisi- 
ana, he declined appointment to the office of Attorney-General 
of the United States, and about five years later refused an offer 
of appointment to the Supreme bench of the United States. It 
is probable that Benjamin always felt that the arena of states- 
manship offered him a larger field for the accomplishment of 
final results than could be afforded by a position upon the bench 
even so exalted as that which he declined. 

_ All through his life he seems to have been able to command the 
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favors of fortune almost at will, utterly without the capacity to 
use success when it was his. His immediate and early success at 
the Louisiana bar was followed by his retirement to the pursuit 
of agriculture and he became a sugar planter. Into this occu- 
pation he threw the same untiring energy and zeal with which he 
had pursued the study and the practice of the law, and he wrote 
much valuable matter upon the improvement in methods of 
raising sugar cane and extracting the saccharine matter from it. 
As a business venture, however, this was a failure, and to that 
failure is undoubtedly attributable the most interesting epoch of 
his unique career. It was his business failure upon the farm 
that drove him back to the practice of law, and he then became 
associated with Thomas and John Slidell. This was the direct 
step to his entrance into politics in Louisiana. In 1853 he 
was elected to the Senate of the United States as a Whig. 
When the party of which he had been an adherent was disin- 
tegrated by the different movements which drew off its members 
in various directions, he became a Democrat. During all the 
stirring scenes in Congress, preceding the secession of the South- 
ern States from the Union, he was an active and aggressive 
participant, and in the debates of those days he wrote his name 
forever and indelibly upon the tablets of American history. 
Time has blurred the line that was drawn across the map of this 
nation in that day; the men who faced each other on the bat- 
tlefields of our common country have since fought shoulder to 
shoulder under a common flag, and the bitterness and hatred of 
those days have faded away in the mingling of the gray and the 
blue that has cemented the dismembered nation into an indis- 
soluble whole. When the final history of those days is made 
up, the presentation of the claims of the cause that was loved 
and lost will befound to be nowhere more exhaustively or logic- 
ally set forth than in the speeches of Judah P. Benjamin in the 
Senate of the United States upon the great measures pending 
before that body at a time when the destiny of future centuries 
rested within its hands. Forceful and brilliant, resourceful and 
tireless, he was the peer of any debater upon that floor, and he 
fought valiantly and vigorously for that which he believed both 
law and right demanded. His farewell speech in the Senate 
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upon his retirement in February, 1861, to join the forces and 
the fortunes of the Confederacy, is one of the masterpieces of 
oratory in the history of American statesmen. 

When the provisional government of the Confederacy was 
organized, Benjamin was appointed Attorney-General in order 
that the leaders of that government might have the benefit of 
his learning, research and wisdom. From its inception he was, 
as he was afterwards characterized, ‘* the brains of the Con- 
federacy.’’ His masterly intellect became such a dominating 
force in the conduct of his government, that in August, 1861, 
he was made Secretary of War and placed in actual charge of its 
principal activities. The capture of Roanoke Island early in 
1862 aroused the people of the Confederacy, and Benjamin 
was bitterly arraigned at the bar of public opinion for what 
appeared to be the mismanagement of the campaign which re- 
sulted in that disaster. Through all this criticism he was calm 
and serene, and when a congressional investigation of his 
department was had, he failed to show any justification whatever 
of a course that seemed attributable only toincompetency. His 
removal from the position of Secretary of War was forced by 
this investigation, and in obedience to the demand, Mr. Davis 
removed him, but immediately appointed him Secretary of State, 
thus making him the premier of his cabinet. Long years after- 
wards it was developed that the reason for the apparent ineffi- 
ciency of the war department at that time was not the incompe- 

-tency of the War Secretary but scarcity of ammunition at a time 
the troops which were available could not be made effective. 
Then the heroism and patriotism of the man who was willing to 
accept in silence undeserved and unmerited obloquy from his 
countrymen, rather than reveal to them a condition which would 
have given the Federal forces an immediate and decisive ad- 
vantage, became pathetically apparent. It almost seems as if, 
besides being the brains of the Confederacy, Benjamin, the Jew, 
was also its soul. 

When the Confederacy collapsed, Benjamin found himself a 
man over fifty years of age, practically expatriated from the 
country to which he had originally been alien, with no land that 
was his, no people that he could claim, apostate from his religion, 
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married into a race with which he had nothing in common, and 
into a religion that was the bitter foe of that which might have 
been his; in all respects, as well as we may judge, hopelessly 
wrecked as to his career and beyond the age at which most men 
can start again. Well he might have lamented with the poet — 


** And now I’m all bereft; 
As when some tower doth fall, 
With battlements and wall, 
And gate and bridge and all — 
And nothing left.”’ 


And yet his courage was not daunted. He fled to the West 
Indies, thence to England to return to the people among whom 
his fathers had dwelt, and at the age of fifty-five, as a British 
subject, entered Lincoln’s Inn as a law student and began anew 
the struggle of life. From the wreck of his fortunes in the 
United States, he saved but little money, losing all of his tan- 
gible property by confiscation. Writing of it at the time, he said 
his means were barely sufficient to carry the needs of his family 
through the shortest period in which could hope to begin 
earning again. For the payment of his personal expenses, he 
depended solely upon his own resources, and we find him writing 
an article a week for the London Telegraph, for which he 
received twenty-five dollars each. 

Here was a man who had been a leader at the bar in this 
country and had amassed a competency out of his practice, a 
man who had been in the Senate of the United States and fore- 
most in its councils, a man who had declined a position on the 
Federal Supreme Court bench, a man who had been in charge 
of the most intricate diplomatic relations of a government which 
was seeking a foothold upon the earth, depending upon an in- 
come of twenty-five dollars a week to pay the expenses of his 
legal education at the Inns of Court and to provide for his own 
living. Again the indomitable will and irrepressible persist- 
ence of his race came to his aid; again he rose triumphant out of 
adversity that would have hopelessly overcome men built of less 
sturdy stuff. And yet so great was his success that his very 
ability compelled from the leaders of the English bar, a bar 
which clings most tenaciously to precedent and the established 
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order of things, a dispensation which permitted his call to the 
bar at the end of five months at Lincoln’s Inn, instead of three 
years, which is ususally required. 

His manner of living during this time is best shown by a 
letter written by him to an old friend in this country. It is 
interesting and I will read it. 


London, 21 February, 1866. 


My Dear Braprorp: —I am now entered as a student at 
Lincoln’s Inn and do not expect to be called to the bar till next 
fall. I found on inquiry that it would be more difficult than I 
had anticipated to get a dispensation from the rules of the dif- 
ferent Inns of Court, all of which require the keeping of terms, 
z.e. three years before u call to the bar. I felt, of course, that 
I was not at all prepared to practice under the English law, and 
after consultation with friends, I concluded that the best plan 
was to enter Lincoln’s Inn, to keep four terms, employiug my- 
self in close study, and at the end of that time (having in the 
interval made as much interest as I could manage with the Bench- 
ers of the Inn) to apply for a special exception and relaxation 
of the rules in my favor. In the meantime I am making 
enough to pay for my personal expenses by an engagement to 
contribute one leading article a week to one of the daily papers, 
for which I am paid £5 per week, and am thus enabled to de- 
vote the small sum that I was able to save from the wreck, to 
the maintenance of my family till I can obtain some practice at 
the bar. I think I have enough, with close economy, to get 
through three years and by that time may be able to secure a 
decent practice. I am now in the chambers of Mr. Charles 
Pollock, son of the Chief Baron of the Exchequer Sir Frederick 
Pollock. Iam very kindly treated on all sides, and was in- 
vited by the Chief Baron to spend a day with him at his coun- 
try seat and Hatton. We went down on Saturday p. m. and 
returned on Monday morning and I spent a most charming 
day; the old gentleman, although 83 years old, being as lively 
and sportive as a boy. You would be greatly amused to see our 
dinner at Lincoln’s Inn. There are tables at the head of the 
room for the Benchers, who are the old leaders of the bar, such 
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as Lord Brougham, Lord St. Leonard, Sir Roundell Palmer, Sir 
Hugh Cairnes, etc., etc. Next come the tables for the barris- 
ters, of whom some forty or fifty always are found at dinner. 
Next the students to the number of about 150, including your 
humble servant, all seated at long tables, and dressed in stuff 
gowns, which the waiters throw over us in the ante-chamber 
before we enter the dining hall. To each four persons, who 
constitute a mess, the waiter serves a dinner composed of soup, 
one joint and vegetables, one sweet dish, and cheese, a bottle of 
sherry or port as choice is allowed to each mess (fiery stuff it 
is) and bitter beer ad libitum. The charge for the dinner is 
two shillings. No one at mess helps another, but the etiquette 
is, each in turn helps himself, one being first for soup, the next 
first for the joint and so on. One dines almost every day with 
some stranger, but the rule is that all are presumed to be 
gentlemen, and conversation is at once established with entire 
abandon, as if the parties were old acquaintances. 

When called to the barI shall take the Northern Circuit 
which includes Liverpool, where I hope to get my first start with 
the aid of some of our old clients there. 


Yours very truly, 


J. P. BENJAMIN.’’ 


As though conjured by magic, success at the English bar re- 
warded his incessant toil and untiring zeal. With incredible 
rapidity his position was advanced. In 1872 he attained the 
rank of Queen’s Counsel and soon succeeded to a very large and 
remunerative practice, his fees amounting to more than ten 
thousand pounds a year. The demands upon his time and 
strength soon became so great that he was compelled to refuse 
cases before the nisi prius courts, and cenfine his practice to 
cases before the House of Lords, the Judicial Committee of the 
Privy Council and the Court of Appeal. 

In 1883, on account of failing health, he was compelled to 
retire from further practice of the law. At the time of his re- 
tirement a farewell dinner was given in his honor by the bench 
and bar of England in the hall of the Inner Temple, London, 
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which was presided over by the Attorney General, Sir Henry 
James. It was one of the most notable dinners which the 
most conservative profession of one of the most conservative 
nations in the world ever gave to one of its members. Seated 
at the board to do him honor were the greatest judges and law- 
yers of his time. His standing as an unquestioned leader of the 
English bar was recognized by all, and at the end of a life of 
toil and trouble and disaster and adversity, his shield bore the 
shining legend of honor and success. 

As a heritage of his broad deep learning, he left his profes- 
sion one of its most notable text books ‘* Benjamin on Sales,”’ 
which is the accepted authority on that subject on both sides of 
the Atlantic. 

It would be difficult to find in all the annals of the practice, a 
life more replete with romance, more pregnant with inspiration, 
in contemplation than the varied and checkered career of Judah 
Phillip Benjamin. In the few moments allotted to me, I have 
been able to do little more than bring to your attention the 
mountain peaks of this tumultuous career, feeling sure that we, 
as lawyers, will find pleasure in perpetuating the memory of this 
man who added lustre to our profession and enriched it with 
traditions. The story of the life of Judah P. Benjamin is one 
which we should not fail to recount to !those who are coming 
after us. It was a life of adversity and toil, but of great honor. 
It teaches the lesson that a great work demands a great sac- 
rifice and that he who is not capable of a great sacrifice is not 
capable of a great work. The atmosphere of his life was adver- 
sity and the keynote of his success was work. There is much 
of inspiration for us to draw from such a combination as this, 
and there is much in this to teach those who are following us, 
that success in the practice of the law waits patiently upon any 
man who is prepared to make the sacrifice and who has that 
infinite capacity for work, which, after all is said and done, is 
genius, — either in the law or out of it. 
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THE RIGHT OF JURY TRIAL IN THE DEPENDENCIES. 


Recently the Supreme Court in several cases involving ques- 
tions of due process of law in the ‘* outlying possessions’’ of 
the United States has enunciated what to some will doubtless 
seems a new doctrine of Federal jurisprudence, namely, that 
trial by jury in criminal cases according to the principles of the 
common law, is not a fundamental right but a matter ‘* which 
concerns merely a method of procedure.’’ This view does not 
seem to be sanctioned by any of the early American or English 
commentators nor is it in harmony with the earlier opinions of 
the Supreme Court itself. Blackstone spoke of the right of 
trial by jury as the ‘* most transcendent privilege which any sub- 
ject can enjoy or wish for,’’ declared it to be the palladium of 
English liberty and, referring to the declaration of a French 
writer, that Rome, Sparta and Carthage having lost their liber- 
ties, those of England must in time perish, observed that the 
writer ‘* should have recollected that Rome, Sparta and Carthage, 
at the time their liberties were lost, were strangers to the 
trial by jury.’"! Kent affirmed the principle of jury trial to be 
a ‘* fundamental doctrine ’’ claimed by the colonists as their un- 
doubted inheritance and birthright.2, Judge Story declares that 
from early times it was insisted on by our ancestors in the parent 
country as the great bulwark of their civil and political liberties, 
and that they watched it with an unceasing jealousy and solici- 
tude. It was, he points out, one of the fundamental articles 
of Magna Charta and this ‘* great privilege’’ was brought to 


1 Tucker: Blackstone’s Comment- 
aries, Vol. II, pp. 879, 679. Of 
course I do not share Blackstone’s 
extravagant view of the jury system. 
My own opinion is that under its 
present form it has outlived its use- 
fulness and should be reformed in 


important particulars. But this view 
does not affect my opinion of the 
right of the accused to the method of 
procedure prescribed by the Con- 
stitution. 

2 Commentaries, Vol. II, Sec. 18. 
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America by the colonists as a part of that ‘* admirable common 
law which had fenced around and interposed barriers on every 
hand against the approaches of arbitrary power.’’ ‘+ It is now 
incorporated,”’ he continues, ‘‘ into all our State constitutions as 
a fundamental right and the constitution of the United States 
would have been justly obnoxious to the most conclusive objec- 
tion if it had not recognized and confirmed it in the most solemn 
terms.’’ Elsewhere he refers to it as a ‘* sacred and inviolate 
palladium.’’! 

Various attempts to abridge tbis right, so far as it is a Federal 
privilege, have, until recently, been defeated by the Supreme 
Court. As far back as 1850 the court held that an act of the 
Territorial legislature of Iowa dispensing with trial by jury for 
the determination of certain facts was contrary to the Seventh 
Amendment.’ Likewise it was held that an act of the Territorial 
legislature of Utah dispensing with the rule of unanimity in 
the verdict in common law cases was null and void. Mr. Justice 
Brewer intimated but did not state emphatically because it was 
not necessary to the decision that the Seventh Amendment 
operated ex proprio vigore to invalidate the statute.? In the 
case of Springville v. Thomas, decided the same year, it was 
contended that the above-mentioned act of Utah was authorized 
by the organic act of the Territory which empowered the legis- 
lature to dispense with the unanimity requirement in civil cases. 
But the court overruled the contention saying: ‘* In our opinion 
the Seventh Amendment secured unanimity in finding a verdict 
as an essential feature of trial by jury in common law cases, and 
the act of Congress could not impart the power to change the 
Constitutional rule, and could not be treated as attempting to 
do so.”’* Similarly in Thompson v. Utah it was held that so 
long as Utah remained a Territory, persons accused of crime 
therein were entitled to a trial by a jury of twelve men and 
this right could not be abridged by a law substituting a jury of 
eight persons. Mr. Justice Harlan, speaking for the court, said: 
‘¢ That the provisions of the Constitution relating to the right 


1 Commentaries on the Constitu- 3 American Publishing Company v. 
tion, Sec. 1779. Fisher, 166 U. S. 465. 
2 Webster v. Reid, 11 How, 459. 4 166 U. S. 768. 
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of trial by jury in suits at common law apply to the Territories 
is no longer open to question.’’ ‘*It is equally beyond ques- 
tion,’’ he said, ‘* that the provisions relating to trials by jury for 
crimes and to criminal prosecutions apply to the Territories of 
the United States, and that the jury referred to was a jury of 
common law, of twelve persons, neither more nor less.’’! In 
Callan v. Wilson, decided in 1887, the court held that the pro- 
visions of the Constitution, relative to jury trial were in full force 
in the District of Columbia. ‘* There was nothing in the Consti- 
tution or the original Amendments,”’ said Justice Harlan, who 
gave the opinion of the court, ‘* to justify the assertion that the 
people of the District of Columbia may be lawfully deprived of the 
benefit of any of the Constitutional guaranties of life, liberty or 
property, and especially of the privilege of trial by jury in crimi- 
nal cases.’’? This view was reaffirmed in 1898 in Capitol Traction 
Co. v. Hof.’ Thus the Supreme Court ina line of decisions run- 
ning through a period of fifty years had sustained the applicabil- 
ity of the jury clauses to the dependencies and had recognized no 
distinction between those which, like Iowa and Utah, were fully 
organized Territories and those like the District of Columbia, 
which were under the direct government of Congress. It is true 
that in all these Territories the Constitution had been expressly 
extended by Act of Congress, but in some of the cases above 
mentioned in which the court upheld the right of jury trial no 
reference whatever was made to such extension statutes as the 
basis of the right claimed, and in the Springville case it was 
positively asserted that Congress was without authority to ‘* im- 
part the power to change the Constitutional rule.’’ The only 
conclusion, therefore, seems to be that the court meant to rest 
its decisions upon the self-operative application of the Constitu- 
tion itself and to regard all Acts of Congress purporting to 
extend the Constitution as declaratory merely of a result which 
already existed independently of the will of Congress.‘ 

What to some will be regarded as a departure from this 


1 170 U. S. 347. 4 This view has been adopted by 
2127 U.S. 550. the Supreme Court in the recent case 
3 174U.S. 5. of Rassmussen v. the United States, 


decided in April, 1905. 
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line of reasoning was the decision of the Supreme Court 
in the case of Hawaii v. Mankichi, decided at the Octo- 
ber term of 1902, holding that an inhabitant of Hawaii 
could not invoke the protection of the jury clauses of the Con- 
stitution in a prosecution for the crime of manslaughter 
committed between the date of the annexation of Hawaii (July 
7, 1898) and the adoption of the Organic Act for the govern- 
ment of the Territory (June 14, 1900). Mankichi alleged that 
his conviction under a law of Hawaii which permitted trial on 
information without a grand jury and which did not require a 
unanimous verdict of the petit jury was in violation of Article 
Three of the Constitution and also of the Fifth and Sixth 
Amendmerits, all of which, he maintained, were in full 
force and operation in Hawaii from the moment of its 
annexation to the United States. His prosecutors, on the 
other hand, contended that the jury clauses of the 
Constitution were inapplicable to Hawaii, since, at the 
time of the conviction, the Constitution had not been form- 
ally extended to that Territory by act of Congress. Manki- 
chi relied mainly on the joint resolution of July 7, 1898, which 
declared the Hawaiian Islands and their dependencies to be an- 
nexed as ‘‘a part of the territory of the United States and 
subject to the sovereign dominion thereof,’’ and which declared 
that the municipal legislation of the Islands not enacted for the 
fulfillment of the treaties extinguished by annexation, and not 
inconsistent with the joint resolution nor contrary to the Consti- 
tution of the United States nor to any existing treaty of the 
United States should remain in force until the Congress of the 
United States shall otherwise determine. This express abroga- 
tion of all Hawaiian treaties with foreign nations and all munic- 
ipal legislation enacted for the fulfillment of such treaties as 
well as all legislation contrary to the Constitution fully com- 
pleted the incorporation of Hawaii asa part of the territory of 
the United States, so Mankichi maintained, and this placed it in 
such a position that the provisions of the Constitution applied 
ex proprio vigore independently of the will of Congress. The 
Supreme Court, however, by a vote of five to four, rejected this 
view and held that the jury clauses had no application to 
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Hawaii until they were extended thereto by the Act of Con- 
gress of June 14, 1900, organizing the government of the Ter- 
ritory. Justice Brown, who gave the opinion of. the Court, 
however, admitted that Hawaii had been fully incorporated 
into the United States, but he denied that incorporation in itself 
carried the Constitution. In addition there must be a formal 
act of extension to secure to the inhabitants the benefits of the 
Constitution.! Justice Brown also relied largely on the ground 
of ab inconvenienti, indeed it is the main basis of his argu- 
ment. 

There was clearly no intention on the part of Congress in 
annexing Hawaii, he said, to interfere with the existing legal 
procedure when it would ‘‘ imperil the peace and good order 
of the Islands.’’ The right claimed, continued the learned 
Justice, was ‘*not fundamental in its nature but concerned 
merely a method of procedure which sixty years of practice 
had shown to be suited to the conditions of the islands 
and well calculated to conserve the rights of their citizens to 
their lives, property and well being.’’? Justices White and 
McKenna concurred in separate opinions but apparently they 
did not regard Justice Brown’s doctrine of ab inconvenienti as a 
sufficient reason in itself for the denial of a constitutional right. 
They, therefore, rested their concurrence on the additional 
ground that neither the terms of the joint resolution nor the 
situation which arose from it served to incorporate the Hawaiian 
Islands into the United States as an integral part thereof and 
hence the jury clauses were inapplicable. Thus they dissented 
entirely from the view of Justice Brown on the subject of in- 
corporation, although concurring with him in the decision. In 
other words, according to their view, the case was controlled by 
the decision in Downes v. Bidwell. The terms of the resolution 
in providing for the temporary government of the islands by a 
commission, in continuing the customs laws and regulations until 
legislation should be enacted by the United States, and in pro- 
viding for the appointment of commissioners to recommend to 


1 Justice Brown’s views on the mussen v. The United States discussed 
subject of incorporation are morefully below. 


set forth in the recent case of Rass- 2? Hawaii v. Mankichi, 197 U.S. 218. 
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Congress legislation for the islands repelled the conclusion, they 
asserted, that the mere act of annexation accomplished the result 
brought about by the subsequent law of July, 1900. 

From this decision Justices Harlan, Fuller, Brewer and Peck- 
ham dissented in an opinion which was devoted mainly to criti- 
cism of the ab inconvenienti argument of Justice Brown and to 
showing that the purpose of the joint resolution was to incor- 
porate the Hawaiian Islands into the United States. Admitting, 
arguendo, however, that incorporation did not result from 
the operation of the joint resolution, they insisted that Congress 
by re-enacting all existing Hawaiian legislation not contrary to 
the Constitution intentionally invalidated such as was incon- 
sistent, among which was the Hawaiian statute providing for 
trial on information and requiring the concurrence of but nine 
members of the petit jury for conviction. 

A separate opinion of great length was written by Justice 
Harlan, who elaborated with much detail the argument in favor 
of the proposition that the purpose and effect of the joint reso- 
lution was to bring Hawaii into the United States and therefore 
within the operation of the Constitution. There was no essential 
difference, he argued, between the constitutional status of Hawaii 
and Arizona, yet if the accused had committed the crime in the 
latter Territory and if he had been convicted in any court in 
that Territory, except under a presentment or indictment of a 
grand jury,and by the unanimous verdict of a petit jury, and 
had he been hanged, the judge of the court pronouncing the 
sentence would have been guilty of judicial murder. ‘+ Of 
that,’’ he continued, ‘* the decisions of this court leave no doubt; 
for it has been adjudged repeatedly that the people of the or- 
ganized territories, as well as the people of the District of 
Columbia, are entitled, by force of the Constitution alone, to the 
guaranties of life, liberty and property found in the Constitu- 
tion.’’ The view of the majority, he declared ‘‘ assumes the 
possession by Congress of power quite as omnipotent as that 
possessed by Parliament.’’ ‘It assumes that Congress, which 
came into existence and exists only by virtue of the Constitution, 
can withhold fundamental guaranties of life‘and liberty from peo- 
ples who have come under our complete jurisdiction; who, to 
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use the words of the United States minister, have become our 
‘fellow countrymen ;’ and over whose country we have acquired 
the authority to exercise sovereign dominion.’”’ The view of 
Justice Brown that the benefit of indictment by grand jury 
and of unanimity of verdict are not fundamental in their nature, 
but concern only a method of procedure, Justice Harlan pro- 
nounced ‘a new doctrine in our constitutional jurisprudence,”’ 
for it was an indisputable fact in the history of the Constitu- 
tion, he said, that that instrument would not have been ac- 
cepted by the required number of States but for the promise of 
its friends that immediately upon the adoption of the Constitu- 
tion amendments would be proposed for the guaranty of such 
rights as those relating to grand and petit juries. Concerning 
the subject of incorporation, he argued that, considering the plain 
language of the text of the joint resolution, together with all 
the circumstances attending the formalities of annexation, it 
was ‘‘inconceivable that Hawaii was not so far incorporated 
into the United States that the Constitution was in force there 
after the passage of the joint resolution of 1898, in respect at 
least, of those personal rights which that instrument expressly 
guarded against infringement by any tribunal deriving authority 
from its provisions.’’ ‘* The result of the present judgment,’’ 
he declared, ‘* had been achieved, by the easy method of de- 
claring that when Congress provided that only the municipal 
legislation of Hawaii not contrary to the Constitution should re- 
‘iain in force, it did not mean what its express words implied 
according to their ordinary signification.”’ 

A careful examination of all the facts of this case will show 
that there is hardly a position in the opinion of Justice Brown 
that is unassailable. In the first place, much of the doctrine 
of the insular cases is inapplicable in the present case. The 
question there related to the constitutional status of possessions 
acquired through the treaty making power asa result of success- 
ful war; here the question involved turns upon the status of a 
territory annexed by Act of Congress ‘‘as a part of the terri- 
tory of the United States,’’ to quote the language of the joint 
resolution. This distinction was recognized by Justice Gray in 
Downes v. Bidwell where he explicitly called attention to the 
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fact that the question before the court in that case did not 
touch the authority of the United States over the so-called con- 
tiguous territories and the Territories of Alaska and Hawaii 
but that it related to territory in the broader sense acquired by 
war with a foreign state.! Moreover, the question in the pres- 
ent case is not whether the Constitution was extended to Ha- 
waii by the joint resolution of Congress but whether the effect 
of annexation was to incorporate Hawaii into the United States, 
that is, whether Congress had so acted as to place the Territory 
in such a position that the Constitution was bound to apply. 
Unfortunately there are no exact tests either of political science 
or constitutional law by which the status of incorporation may 
be determined. Perhaps the nearest approach to a criterion is 
whether Congress has, through some formal act in regard to 
the Territory, manifested an intention of according to it all the 
privileges conferred by the constitution, while such Territory 
is awaiting statehood, and which Congress may without further 
action udmit as a commonwealth of the Union.? 

Applying this test to the case in question we find present the 
first requisite, namely, congressional action. Justice White af- 
firmed in Downes v. Bidwell that territory could not be incor- 
porated through the treaty making power without the consent, 
express or implied, of Congress.* Inthe present case Congress 
not only gave its assent directly but actually applied the Consti- 
tution as the test of all existing municipal law. The second 
element of the test was also present. Both the language of the 
resolution and the circumstances attending the transfer of 
Hawaii to the United States show that it was the manifest 
intention of Congress to incorporate Hawaii as a part of the 
territory of the United States. The preamble of the rejected 
treaty of annexation contained a recital that the islands ‘* should 
be incorporated into the United States as an integral part thereof 
and under its sovereignty.‘ The language of the rest of the 
treaty is identically the same as that of the joint resolution. 
Secretary Sherman, in submitting the treaty to President 


1182 345. 3 182 U.S. 319. 
2 Brief for Appellee, in Hawaii v. 4 Sen. Rep. No. 681, 55th Congress, 
Mankichi, p. 47. 2ud Session. 
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McKinley, stated that the ‘* anexation of the islands and their 
complete absorption in the political system of the United States’’ 
appeared to be the only solution, and he added, ‘‘the present 
treaty has been framed on that basis.’’! It is clear therefore 
that the purpose of the treaty was to make Hawaii an integral 
part of the territory of the United States and the history of the 
adoption of the joint resolution of annexation shows that its 
object was precisely the same as that of the treaty. In other 
words, it was intended to embody the terms of cession which had 
already been agreed upon by the two governments, and those 
terms included incorporation. Upon the occasion of the formal 
transfer to the United States the American minister congratu- 
lated the assembled Hawaiians as his ‘‘ fellow country-men’’ and 
told them that the Constitution was now the supreme law of the 
islands. All Hawaiian officials were required to take an oath of 
allegiance to the United States and bonded officers were required 
to renew their bonds to the American government. Treaties 
between Hawaii and foreign states were abrogated and the nulli- 
fying power of the Constitution was applied to all Hawaiian 
municipal legislation inconsistent with that instrument. Finally, 
the conditions in Hawaii were such as to create a presumption 
that it was the intention of Congress to incorporate the islands 
into the United States. 

Unlike the territories acquired from Spain, Hawaii had a 
large English speaking population, and for over half a century 
had in fact been governed by institutions very similar to those 
of the United States. It possessed a written constitution mod- 
elled very closely upon the Federal Constitution of the United 
States and its system of jurisprudence, with certain exceptions, 
was founded on that of the common law as ascertained by 
English and American decisions.? Aside from the question of 
the intent of Congress, the contention of the government that 
the act of annexation did not operate to incorporate the island 
rested mainly on the clauses of the joint resolution that re- 
tained the existing customs regulations and prohibited the immi- 
gration of Chinese into the United States from Hawaii. As to 
the first of these propositions it may be observed that a sepa- 


1 Ibid. p. 75. 2 Civil Laws of Hawaii, Sec. 1109. 


THE RIGHT OF JURY TRIAL IN THE DEPENDENCIES. 349 


rate customs system for the Territories inconsistent with the 
uniformity clause of the Constitution is not incompatible with 
the status of incorporation. It is a matter of history that for 
some years after the passage of the act of March 2, 1805, in- 
corporating the territory of Orleans into the United States, the 
discriminatory customs provisions of the treaty of cession con- 
tinued to apply to the territory, yet it was never contended that 
such a relation was inconsistent with the status of incorpora- 
tion.! With regard to the contention of the government that 
the prohibition of Chinese immigration from Hawaii was ‘‘totally 
inconsistent ’’ with the proposition that Congress intended to in- 
corporate the islands by the joint resolution, it is sufficient to say 
that if such reasoning is sound, the organic act of April, 1900, 
which, according to the contention of the Solicitor General and 
the majority of the court was the true incorporating act, did 
not in fact incorporate for it contains the identical exclusion pro- 
vision which was found in the joint resolution. ? 

Justice Brown’s argument ab inconvenienti possesses even 
fewer elements of invulnerability than Justice White and Mc- 
Kenna’s theories of incorporation. It would seem to be a 
sufficient answer to the learned Justice’s argument that the intro- 
duction of the principles of the Fifth Amendment into the 
jurisprudence of Hawaii would have proved impracticable since 
there was no statute authorizing the impaneling of grand juries, 
and that such an interference with the existing practice would 
have ‘‘imperilled the peace and good order of the islands ”’ 
to say that the right of a court of criminal jurisdiction to im- 
panel grand and petit juries seems to be undeniable.’ It exists, 
said Chief Justice Marshall, by ‘* a necessary and indispensable 
implication.’’** The contention that the introduction of the grand 
jury would have been impracticable for the lack of citizens of 
the United States to serve thereon is fully met by the fact 
that the petit jury has long existed in Hawaii and competent 


1 Compare Justice White’s opinion v. Clawson, 114 U. S. 486. See also 
on this point, Downes v. Bidwell, 182 Final Memorandum for Appellee in 
U.S. p. 332. Mankichi case, p. 13, and Brief for 

2 Brieffor Appellee, p. 45. Appellee in the same case, p. 51. 

3 U.S. v. Hill, 1 Brock. 106; U. S. 4U.S. v. Hill loc. cit. 
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men have always been found to serve onit. Besides, citizenship is. 
not an indispensable qualification for jury service. The common 
law required at most only a freeholder and in the United States 
all that is required is that the juror be an elector, and in many 
States citizenship is not a pre-requisite for being an elector. 
The application of the constitutional requirements of a grand 
jury and unanimity of verdict would not, as Justice Harlan said. 
in his vigorous dissenting opinion, in any essential sense have 
imposed on the country a new system, but would have enforced 
the existing mode of trial so as to bring it into conformity to. 
the constitutional requirement. It would have left untouched 
the institution of the petit jury except in so far as it related to 
the number of jurors empowered to render a verdict. Even 
unanimity of verdict would have been nothing new, for that was 
required before 1842. 

In the case of Dorr v. The United States,’ decided in May, 
1904, the question was presented whether in the absence of a 
statute of Congress expressly conferring the right, trial by jury 
is a necessary incident of due process of law in criminal prose- 
cutions in the Philippine Islands, where demand for trial by 
that method has been made by the accused and denied by the 
courts established in the islands. The plaintiff was the pro- 
prietor and editor of a Manila newspaper, and had been prose- 
cuted for libel against a member of the Philippine Commission. 
The act of Congress of July, 1902, for the temporary govern- 
ment of the Philippines re-enacted almost in the language of 
the President’s instructions to the Philippine Commission in 
April, 1900, the Bill of Rights of the Federal Constitution, 
except that the Amendments relating to indictment by grand 
jury and trial by petit jury were omitted. 

Section five of the act, which contains an enumeration of the 
rights of the accused, however forbids the enactment of any 
law which shall deprive any person of life, liberty or property 
without due process of law, and declares that no person shall be 
held for a criminal offense without due process of law. The ques- 
tion of whether the Philippines had been incorporated into the 
Untied States was not raised in the case since the organic act of 
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July, 1902, referred to above, expressly declared that section 1891, 
of the revised statutes —the section which gives force and effect 
to the Constitution and laws of the United States in the organ- 
ized Territories —should notapplyto the Philippines. Thestatus 
of the islands being that of an unincorporated territory, the de- 
cision of the question at issue was controlled by the doctrine in 
Downes v. Bidwell, that the prescriptions of the Constitution for 
the protection of individual liberty do not operate in the unin- 
corporated territories ex proprio vigore. It was also held that 
the ‘‘due proces’’ clause of the act of 19U2 did not carry the 
right of jury trial because, according to the decision in the 
Mankichi case, jury trial is not a fundamental right but a mere 
method of procedure, and hence, is not an essential element of 
due process. As in the latter case the ab inconvenienti argu- 
ment was also relied upon. Chief Justice Fuller and Justices 
Peckham and Brewer who dissented in the Mankichi case, con- 
curred in the decision in the present case, not because they 
did not believe that jury trial was not a constitutional right in 
the Philippines but because they believed that the decision in 
Hawaii v. Mankichi should be accepted as final and regarded as 
authority for the present decision. 

Justice Harlan alone dissented from the decision and reaf- 
firmed the views expressed by him in the insular cases that the 
benefits of the Constitution are coincident with the jurisdiction 
of the United States; and in the Hawaiian case that jury trial 
is a fundamental right of the subject and essential to due pro- 
cess of Jaw incriminal procedure. The judgment of the court 
was so obviously inconsistent, he said, with the Constitution, that 
he could not regard it otherwise than as an amendment of that 
instrument by judicial construction. Henceforth, he said, the 
jury clause should read, ‘‘the trial of all crimes except in cases 
of impeachment and except where Filipinos are concerned, shall 
be by jury.’’ Such a constructicn, he said, was utterly revolt- 
ing to his mind and could not receive his sanction. It does not 
appear from the record, but it may be inferred from his name, 
that theaccused in this case was not a Filipino but an American. 
It follows, therefore, that the thousands of American citizens 
who have gone from the United States, many of them to uphold 
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the Constitution and laws of their country, others to aid in the 
work of education and civilization, are, under the present de- 
cision, not entitled to the constitutional protection and benefits 
which belong to their fellow-citizens who remain at home. In the 
Mankichi trial the point was made that the Ross Case! is author- 
ity for holding that Congress may authorize the prosecution of 
criminals in other ways than that required by the Constitution, 
but an examination of the question there involved will show 
that the decision in that case is wholly inapplicable to the pres- 
ent case. The consular court that tried Ross derived its au- 
thority from the government of Japan, not from the Congress 
of the United States. In reality it was the sovereignty of Japan 
acting through officials provided by the United States and upon 
whom the government of Japan consented to confer a part of 
its judicial power that condemned Ross.? 

In the case of Rassmussen v. the United States, decided in 
April, 1905, the question of the right of trial by a common 
law jury in Alaska was first presented to the Supreme Court. 


1 140 U. S. 403. 

2 In the case of Kepner v. The 
United States, decided in May, 1903 
(195 U.S. 100), the Supreme Court 
held that the double jeopardy pro- 
vision of the Constitution which had 
b:en extended to the Philippines by 
the act of July, 1902, forbade an ap- 
peal by the government after a verdict 
of acquittal bya court of first instance. 
It was contended by the government 
that the provision with regard to 
double jeopardy must be construed in 
the light of the Spanish system of jur- 
isprudence prevailing in the islands, 
according to which the lower courts 
were regarded as merely examining 
tribunals, and that there was no ter- 
mination of jeopardy until the case 
had been passed upon by the Audien- 
cia or Supreme Court. In denying the 
contention of the government, Justice 
Day refused to consider the argument 
of inconvenience, which had been the 
main reliance of the majority in the 


Mankichi Case, and declared that it 
was evidently the intention of Con- 
gress to carry some, at least, of the 
essential principles of American con- 
stitutional jurisprudence to those 
islands and to engraft them upon the 
law of this people newly subject to our 
jurisdiction.’”? Hereferred to the sev- 
eral provisions of the Bill of Rights as 
‘‘expressions of fundamental rights,’”’ 
which must be construed only in the 
light of the uniform construction of 
the instrument from which they were 
taken. The learned Justice’s charac- 
terization of the criminal clauses of 
the Bill of Rights as ‘‘essential princi- 
ples of constitutional jurisprudence,”’ 
and as expressions of “fundamental 
rights’? seems hardly reconcilable 
with the opinion jof the majority in 
the Hawaiian and Philippine jury 
cases, in which he concurred, that 
jury trial is not fundamental but only 
a mere method of procedure. 
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The contention of the government was that the Sixth Amend- 
ment was inapplicable to Alaska, first, because it was an unin- 
corporated Territory and second, even if incorporated, it was 
unorganized. The court held, however, that the language of 
the treaty by which Alaska was acquired, and the various acts 
of Congress passed in pursuance thereof, repelled the conclu- 
sion that the Territory had not been incorporated into the 
United States. Article Three of the Treaty of cession con- 
tained a stipulation that the inhabitants of the ceded territory 
should be admitted to the enjoyment of all rights, advantages 
and immunities of the United States and protected in the free 
enjoyment of their liberty, property and religion. It was pointed 
out in Downes v. Bidwell that this stipulation was the equiva- 
lent of the formula employed from the beginning to express 
the intention to incorporate where there were not other pro- 
visions showing an intention to the contrary. Moreover, fol- 
lowing the ratification of the treaty, Congress had passed acts 
relating to taxation, and to commerce and navigation in Alaska 
which, in the opinion of the court, contemplated the incorpora- 
tion of the Territory. Finally the Supreme Court, in pursuance 
of the Judiciary Act of 1891, had treated Alaska as an incor- 
porated territory by assigning it to one of the Judicial Circuits 
of the United States, and in May, 1904, it had declared in a 
case involving the application of the Constitution, that Alaska 
enjoyed the status of an incorporated Territory.! 

With regard to the second point raised by the government 
namely, that admitting arguendo, Alaska was incorporated into 
the United States, it had not attained the status of an organized 
Territory, and did not, therefore, come within the purview of 
Section 1891 of the Revised Statutes which extends the Consti- 
tution only to the organized Territories, the court, speaking 
through Justice White, laid down the rule that organization is 
not the test of the applicability of the Constitution but that in- 
corporation is the true criterion. If incorporated, the constitu- 
tional inhibitions in behalf of individual liberty apply by self- 
operation irrespective of whether the part of the country con- 
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cerned has been elevated to the status of an organized Territory. 
The status of Iowa and Utah, to which reference was made in 
the beginning of this paper, was not effected by the acts of 
Congress purporting to extend the Constitution thereto. Such 
acts applying to incorporated Territories were considered as 
declaratory merely of a result which existed independently by 
the inherent operation of the Constitution. 

Mr. Justice Brown delivered a separate opinion, concurring 
in the conclusion of the court but strongly dissenting from the 
line of reasoning which formed the basis of the decision. He 
was inclined to the opinion that the language of the treaty of 
cession included the right to a trial by jury although as to this 
he expressed a doubt. Certainly this view seems hardly recon- 
cilable with his opinion in Downs v. Bidwell that the Constitu- 
tion does not apply to territory acquired through the treaty 
making power until Congress has, by formal act, extended its 
application to such territory. Further on in his opinion Justice 
Brown seems to rest his concurrence on the proposition that 
Alaska, by the act of May 17, 1884, providing a civil govern- 
ment, and the act of June 6th, 1900, making further provision 
for a permanent civil establishment and a code of laws, became 
an organized Territory and hence came within the purview of 
Section 1891 of the Revised Statutes which extends the applica- 
tion of the}Constitution|to all organized Territories. He emphat- 
ically rejected the view of the court that incorporation was the 
test of the applicability of the Constitution, and maintained that 
the only true criterion was whether Congress intended to apply 
it inaparticular case. He said: ‘I regard the whole theory of 
the extension of the Constitution by incorporation of territory 
as anew departure in Federal jurisprudence, and that the true 
answer to the question whether the Constitution applies to a 
territory is to be found in the fact whether Congress has ex- 
tended the Constitution to it or not.’? The mere act of 
incorporation of territory, he argued, did not in itself carry the 
Constitution thereto regardless of the will of Congress. This 
was evident, he said, from the Mankichi Case in which a major- 
ity of the court held that Hawaii was fully incorporated into the 
United States, yet the Constitution was inapplicable because it 
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had not been formally extended by act of Congress. What 
constituted incorporation, he argued, was uncertain and indefi- 
nite. Does the acceptance of a cession of territory and the 
appointment of a civil governor work incorporation? Or is the 
action of Congress necessary, and shall such action be direct or 
is indirect action sufficient? Hitherto, he continued, we have 
been content to divide our Territories into organized and unor- 
ganized, but now we are asked to introduce a new classification 
of incorporated and unincorporated Territories without attempt- 
ing to define what is essential to incorporation, and thus a new 
element of confusion is introduced, and one, too, that is entirely 
unnecessary to a proper decision of the question at issue. 

Thus according to Justice Brown’s theory, the right of jury 
trial is carried to the Territories only by formal act of extension; 
according to Justice White, the same result is accomplished by 
incorporation and, according to his opinion, extension is evidence 
of incorporation. In the Hawaiian Case the two justices stood 
together denying the right of jury trial; in the Alaska Case 
they united in affirming the existence of the right, but in both 
cases they reached their conclusions by different lines of rea- 
soning. In the former case Justice Brown, who gave the | 
opinion of the court, in reality stood with the minority in hold. 
ing that Hawaii was an incorporated territory but he differed 
with them in holding that incorporation is not the test of the 
applicability of the Constitution. In the Alaska Case, those 
who had concurred in the Hawiian Case, with the exception of 
Justice Brown, united with those who had dissented, in uphold- 
ing the doctrine of extension by incorporation. Apparently, 
Justice Brown stands alone in holding that Congress may dea} 
with the Territories as it pleases, even after incorporation, until 
it has seen fit to extend by formal act the provisions of the 
Constitution to them. 


JAMES WILFORD GARNER. 
URBANA, ILLINOIS. 
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The Constitution of the United States recognizes the classical 
distinction between the legislative, the executive and the judicial 
powers, and attempts, not always with consistency, to allocate 
to distinct officers or bodies of officers the exercise of each of 
them. Itcreates what it denominates ‘‘Congress,’’ and de- 

‘elares! that ‘* All legislative powers herein granted shall be 
vested ina Congress of the United States.’’ It is only necessary, 
however, to glance at the Seventh Section to become aware that 
all legislative power was not bestowed on Congress; that, on the 
contrary, the officer, in whom by the Second Article, ‘« the ex- 
ecutive power ”’ is vested, is also made a portion of the legislative 
body. The Seventh Section of Article I distinguishes between a 
anda*‘‘law.’’ <A <‘‘bill’’ saysthe Century Dictionary, 
a form or draft of a proposed statute presented to the legislature, 
but not yet enacted or passed, and made law,’’ but in the Con- 
stitution, a proposal of a law remains a ** bill,’’ even after it has 
passed both Houses of Congress. It passes from proposal to 
‘*law,’’ by the act of the President. ‘+ Every bill * * * 
shall, before it becomes a law, be presented to the President.’’ 
If he approves it, it becomes a law. He may be said to enact 
it, by and with the advice and consent of the Houses, for it is 
his act that causes it to pass into ‘law.’’ But he may dis- 
approve of it. It still remains a ‘*bill,’’ and now it can become 
a ‘*law”’ only by a reconsideration in each House, and an appro- 
batory vote of two-thirds of each. But thus reconsidered and 
approved, ‘ it shall become a law.”’ 

What then is a ‘‘law?’’ ¢**Laws,’’ said Blackstone,? 
‘* compel and oblige.’’ They define acts to be done or omitted, 
and put some kind of coercion on those commanded thus to do 
orrefrain. Their ‘‘ main strength and force,’’ consists, says the 
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same author, ‘‘ in the penalty annexed tothem. Herein is to be 
found the principal obligation of human laws.’’ ‘* Law,’’ says 
Holland! is a ** general rule of external human action enforced 
by a sovereign political authority.’’ ‘* It is impossible,’’ says 
another capable writer,? ‘* that law should exist without force, 
and it is desirable in the analysis of law to bring into promi- 
nence this feature of it, for the very reason that it might other- 
wise be overlooked.’’ Observing that every law is a command, 
Austin points out that ‘* a command is distinguished from other 
significations of desire * * * by the power and the purpose of 
the party commanding to inflict an evil or pain, in case the desire 
is disregarded,’’ that ‘* command and duty are, therefore, corre- 
lative terms.’’* A law is a rule, commanding acts or abstinences, 
and thus creating duties to do or to abstain; that is, causing 
evil consequences to follow the omission of the acts or the non- 
observance of the abstinences. 

To speak of a law and yet to deny to it consequences, is to 
contradict one’s self. But these consequences are made to follow 
by the act of some executive agent. Executive agents are of 
two sorts, non-judicial and judicial. Some executive acts pre- 
cede, or are otherwise independent of the action of the judge. 
But the judge though he has a distinctive label, is himself only 
an executive officer. Before any consequences of the violation 
of a law can be visited, the executive must discover whether the 
violation has occurred, and who is guilty of it. This ascertained, 
the consequence is made to follow. The discovery of the vio- 
lation and of the violator might be made by the same officer that 
accuses or arrests, and that executes the penalty, or the function 
of discovery might be separated from the other executive acts, 
and called adjudication. It is clear that when the consequences 
willed by the law, do not follow the disobedience of it, when 
no executive, no judicial officers will produce them, the ‘law ”’ 
is notalaw. Obligation is of its essence, and the sequence of 
sanction is indispensible to obligation. 

This principle is well expressed by Justice Field. ‘* An un- 
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2 Markby, Elements of Law, p. 7. 
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constitutional law,’’ he remarks! ‘*is nota law.’? Why? Be- 
cause ‘‘it confers no rights; it imposes no duties; it affords 
no protection; it creates no office; it is, in legal contemplation, 
as inoperative as though it had never been.”’ 

When, then, the constitution makers ordained that a bill 
should, in a defined way ‘* become a law,’’ did they mean that 
it should be ‘*as inoperative as though it had never been 
passed? ’’ Did they think of a ‘‘ law’’ which imposed no duties, 
created no rights, of which no executive or judicial officer would 
assist inthe enforcement? Did they not, rather, intend a ‘* law ”’ 
which should be in fact law for citizens and subjects, and for 
all the agents whether called executive or judicial, without 
whose aid, no so-called law can be law in fact? 

The topics on which, according to the Constitution, Congress 
may legislate, are more or less vaguely expressed. It may lay 
and collect taxes, regulate commerce, coin money, constitute in- 
ferior courts, raise an army and a navy. Congress, when 
brought into existence, was expected to look to the Con- 
stitution in order to ascertain the scope of its powers. The 
‘* people ’’ who enacted it might have furnished Congress with 
an authoritative interpreter of itself, whom it might consult in 
advance of the exertion of its powers of legislation. It does 
not appear that this device entered the thought of anybody. 
Congress was evidently expected to interpret, at least provision- 
ally, the Constitution for itself in the performance of its legis- 
lative function. 

The ‘‘people,’’ however, did intend to give, as we have 
seen, power to some one else than the Houses, to say whether 
its proposals should become ‘law.’’ It made the President a 
participant. He was intended to judge the proposals from all 
the possible points of view; justice, expedience, or consti- 
stitutionality. But after a bill was submitted to him, his 
disapproval did not utterly end it. It could still pass into 
law, if the Houses by an increased vote re-enacted it. It was 
evident we think, that this re-enactment over the President’s 
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‘* veto ’’’ was intended to make it ** law,’’ in the proper sense, 
for him. It surely was not intended, that if he thought it un- 
constitutional, he might, despite its second enactment, refuse to 
lend his executive aid to its enforcement. To have designed 
otherwise would have been to intend that he should have two 
vetoes, one making a second action of the House necessary ; the 
other making useless even this second action. Nor, could it . 
have been intended that his successor, who had no participation 
in the first veto, should havea second. It was the purpose that 
the approval of one President, or the second approval by the 
Houses of a bill, despite his veto, should finally fix the status 
of the proposal as a law. It could not have been contemplated 
that it should be law for one President and not law for his suc- 
cessor, and again law for his second successor, according to 
their varying notions of its conformity with the Constitution. 

More difficult still would it be to believe that, after the attain- 
ment of the status of ‘‘law’’ in the mode pointed out, the 
‘‘people’’ intended that minor executive officers should have 
opinions concerning its validity and should assist or not in the 
execution of it, as they believed it valid or invalid. 

There was an attempt in the Constitutional Convention to 
give to the judiciary as well as the President the power to say 
whether a ‘* bill’’ should become a ‘*law.’’ Early in the sit- 
tings of the Convention, Edmund Randolph proposed a series of 
resolutions concerning provisions that should be embraced in the 
new instrument. The eighth of these resolutions ! was, ‘* Re- 
solved, that the executive and a convenient number of the na- 
tional judiciary, ought to compose a council of revision with 
authority to examine every act of the national legislature, before 
it shall operate.’? This was rejected after much debate, by 
eight States against three. There still remained, however, in 
the minds of several members of the Convention a desire to 
associate the judiciary with the executive, in passing on the laws, 
and on August 15, James Madison? proposed as an amendment 
to the Thirteenth Section of Art. VI of the draft* reported by 
the committee of detail, the following: ‘* Every bill which shall 
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have passed the two Houses shall, before it becomes a law, be 
severally presented to the President of the United States, and 
to the Judges of the Supreme Court, for the revision of each. 
If upon such revision, they shall approve of it, they shall re- 
spectively signify their appropriation by signing it, but if, upon 
such revision, it shall appear improper to either or both, to be 
passed into a law, it shall be returned, with the objections 
against it, to that House in which it shall have origi- 
nated, who shall enter the objections at} large on their 
journal, and proceed to reconsider the bill; but if, after such 
reconsideration, two-thirds of that House, when either the Presi- 
dent or a majority of the judges shall object, or three-fourths, 
where both shall object, shall agree to pass it, it shall, together 
with the objections, be sent to the other House; by which it 
shall likewise be reconsidered, and if approved by two-thirds or 
three-fourths of the other House, as the case may be, it shall 
become a law.’’ This proposal was supported as had been Ran- 
dolph’s by but three States, eight opposing. 

If it was the expectation of the Convention, that judges should 
have the power, despite the passing of a bill by the President, 
or by the reconsidering houses, into ‘* law”’ to deprive it of the 
properties of law, why did they thus reject this provision? 
There is some indication in the debates that members objected 
to the possession by the judges of such a power. Mercer ‘ dis- 
approved of the doctrine that the judges, as expositors of the 
Constitution, should have authority to delare a law void.’”’ Mr. 
Dickinson ‘* thought that no such power ought to exist.’’ 
Gouverneur Morris, regretting that something like the proposed 
check on Congress could not be agreed to, seemed to infer that, 
without it, the judges would be bound to execute unconstitu- 
tional laws, for he remarks, proposing as a substitute for the. 
rejected Madison plan, an absolute negative in the executive, that 
‘*He could not agree that the judiciary, which was part of the 
executive, should be bound to say that a direct violation of the 
Constitution was law.’?! The Convention was willing that the 


1 Elliot, Debates, p. 429. On the the judges in the normal exercise of 
other hand, at anearlier period,Gerry, their functions might declare an act 
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President should participate in the law making power, by a sus- 
pensive veto. It was not willing that the courts should share 
this veto. Did it intend that they should have an absolute veto? 

If the framers did intend that the courts should have an abso- 
lute veto, why did they not say so? When determining what 
should be necessary to give the will of Congress the force of 
law, why did they name the President as a coadjutor, and re- 
fuse to name the judges? Was it because they supposed the 
judicial function implicitly to make them such? How could 
they have supposed that that function, any more than the ex- 
ecutive, implied a veto power? Is it because the judges are 
bound to obey the Constitution? But the President also must 
swear to preserve, protect and defend it. Must the judges de- 
cide what is law and for this reason compare statutes with the 
Constitution? The judicial function is, as Morris said in the 
sentence just quoted, only a part of the executive. If in doing ~ 
its subdivision of’ executive work, known as judicial, the judges 
must compare statute with Constitution, why, in doing his share 
of executive work, must not the President? 

Some acts must be done either by officers or unofficial persons, 
before a case can become ready for judicial action.: Many acts 
of the President or other officers, respecting diplomacy, treaty 
making, the army and navy, can never be made the theme of 
investigation by a court. The courts themselves concede that 
there are so-called ‘ political’? questions, respecting which, 
they must follow, not criticize, the actions of the executive or 
Congress. It is entirely clear that in doing these acts the Presi- 
dent or other executive officers are as much bound to obey the 
Constitution as are the judges, in doing their acts. If then the 
judges may annul statutes because unconstitutional so it would 
seem, may the executive officers, high or low. Both alike must 
find the law, and the process by which they find it, is in both cases 
the same. They read and construe the Constitution, they read 
and construe the statute. 

Did the framers of the Constitution while giving the Presi- 
dent a voice at the initiation of a law, refuse it to the judges, 
not because they intended that the judges should not have a 
negative on constitutional grounds, but because it would be 
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more convenient to the nation that this negative should be ex- 
erted at a later time? Laws are addressed to the people, and 
to the official class. Every civilized State has recognized the 
necessity of furnishing to its subjects a criterion by which they 
can recognize a law, and know their duty to obey it. Some 
law-making body is marked out, as the source of obligatory en- 
actments. Records are preserved, certain modes of authentica- 
tion are prescribed. Blackstone remarked! that a law was a 
rule prescribed. A resolution not manifested by ‘* some exter- 
nal sign, can never be properly a law. It is requisite that their 
resolution be notified to the people who are to obey it.’’ The 
Constitution has told the people how they may know a law. 
Has it passed both Houses? Has it been approved by the Presi- 
dent? If it has, it has ** becomea law.’’ These facts can be 
ascertained with reasonable certainty. But if the people must 
sit in judgment on every statute, first interpreting it, then inter- 
preting the Constitution, then comparing the two, under these 
interpretations; if they must then decide, whether what the 
Constitution calls a «* law’’ is a law or not, a cruel risk is forced 
upon them. If they decide that it is a law, and act according 
to it, and it should be subsequently pronounced by some court 
not to be law, they may find that they have committed a crime 
and incurred a dread punishment. They may have lost prop- 
erty of the worth of thousands of dollars. If they decide that 
the law is void, and disobey it, and it shall later be held valid, they 
may subject themselves to the same disastrous consequences. A 
commonwealth that makes it thus impossible for its subjects or 
citizens to know the law, and yet heavily mulcts them for their 
ignorance, is little less than barbarous. 

An income tax, not apportioned among the States, is assessed 
onaman. He reads the text-writers, the extant decisions, if 
there are any, and the Constitution itself, and concludes that 
the law is unconstitutional and void. He therefore refuses to 
pay the tax. The tax officer levies on his land and sells it. 
When it is too late for him to pay his tax, and avoid the sale, 
he learns from a court that he was in error, and that he has 
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utterly lost his land. Ought he to have had more sagacity, 
and does the loss of his land ‘serve him right?’’ By no 
means. He was a lawyer; and an experienced statesman. Be- 
sides, the view he took is precisely the view that has since been 
taken by the Supreme Court. Another income tax law has been 
passed. Another person has refused to pay the tax on a similar 
ground. The highest court now says that the law is void. This 
person not only ventures to disobey a law, because he thinks it 
violates the Constitution, but he has the temerity to think so, 
although for eighty. years the courts have held such a law con- 
stitutional.? He is rewarded for his want of deference for 
authority, by exemption from payment. Meantime thousands 
of his fellow citizens taking a different view of the Constitu- 
tion, or perhaps relying on the numberless decisions and dicta 
of the Supreme Court Justices have paid the tax. To their 
chagrin they find they have paid an unconstitutional tax, but 
they have no way of recovering it back. 
How immensely difficult it is to know whether a ** law’”’ is or 
is not a law if the criterion furnished in Art. I, Sec. 7, is not 
decisive, is illustrated by many cases. There are few consti- 
tutional cases that have been decided by a unanimous court. 
Of the most important questions the judges take different views 
in the same case. In Hepburn v. Griswold; Robbins v. Shelby 
Taxing District; Leisy v. Hardin there were three dissenters ; 
in Knox v. Lee, Pollock v. Farmers’ Loan and Trust Co., Dooley 
v. U. S., the Slaughter House cases, the State Tax and Foreign 
Bonds cases, the Adams Express Co. v. Ohio State Auditor, and 
Scott v. Sandford, to name only a few, the dissenters were 
four. Is it not absurd to expect laymen, merchants, mechan- 
ics, laborers, lawyers even, to know what is law, when even the 
justices of the Supreme Court, after elucidations by the ablest 
_ lawyers of the time, after ample investigation and reflection, are 
so little sure? To compel plain men to be criminals or to losey 
thousands of dollars for mistakes of this sort, not avoided by 
the members of the most dignified court in the country (for 


1 Springer v. United States, 102 2 Cf. Pollock v. Farmer’s Loan & 
U. S. 586. Trust Co., 157 U. S. 429; 158 U. S. 
602. 
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where there is dissent, somebody must be wrong), is nothing 
less than a scandal, and a reproach to our government. 

Nor even when the Supreme Court has declared whether an 
act is constitutional or not, can a citizen absolutely rely on the 
decision. The same statute e. g. that making treasury notes a 
legal tender has at one time been pronounced invalid! and 
later, in another case, been declared valid.? In reliance on the 
first decision, many debtors have felt obliged to buy gold and 
silver at a heavy sacrifice, in order to discharge their debts. 
Meantime the complexion of the court is changed; some other 
debtor more adventurous and litigious than the ordinary person, 
or advised by secret whisperings of the probable change of view 
of the altered court, declines to pay gold or silver but tenders 
‘* greenbacks.’’ The creditor who has insisted on receiving coin 
is surprised to discover that the interpretation of the Constitu- 
tion has changed within the year, and that he has been involved 
in a ruinous litigation because he did not know it. 

If the same act may be, at one stage of its life valid, and at 
another stage invalid, it may, of course, become again valid, 
and thus it may enjoy rhythmic returns of validity with intervals 
of voidness. Let it not be said that the law is not valid, though 
declared so, by the highest court, if that court subsequently de- 
clares it invalid, for this subsequent declaration of invalidity 
may in turn be superseded by one that the law is valid. We are 
never sure that we have the final word until Congress repeals 
the law. Besides, when, a statute having passed, the executive 
and the judicial officers all say that it is sound, that it imposes 
duties and creates rights, entitles or disentitles to property, sub- 
jects to punishment, and when the rights and duties thus created, 
are enforced, the punishment imposed, how shall it be said to 
be for the time being no ‘law,’’ despite a subsequent change 
in the opinion of courts and in the consequent attitude of the 
executive officers towards it? To say this would betray igno- 
rance of the meaning of the word ‘law.’’ Is it at all likely 
that the Constitution framers when refusing to make the judi- 

- ciary a party to the initial certification that a bill had become a 
‘slaw,’ intended, nevertheless, to make its being a law depend- 


1 Hepburn v. Griswold,.75 U.S. 603. 2 Parker v. Davis, 79 U.S. 457. 
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ent on what should prove, after it had been obeyed or disobeyed, 
to be the opinion of a court, which no citizen, no officer could 
foresee, and which might vary with the moods, the intelligence, 
the bias of the members of the court and the dominant influ- 
ences operating on them? 

Whatever is the mode of promulgating laws, says Blackstone,! 
‘*it is incumbent on the promulgators to do it in the most pub- 
lic and perspicuous manner, not like Caligula, who, according 
to Dio Cassius, wrote his laws in a very small character, and 
hung them upon high pillars the more effectually to ensnare the 
people.’’ Not less reprehensible would have been the work of 
the Constitution makers, if forming it so that the ablest minds 
of every generation have honestly disputed the sense of its most 
important passages, they made it incumbent on the humblest 
citizen and executive officer to discover their meanings at his 
peril, and to take the responsibility either of obeying or dis- 
obeying a statute, as he thought it accordant with or dissonant 
from the Constitution. 

The mischief of obliging people to act with reference to a 
standard of duty to be promulgated after the act, has been ex- 
pressed in the provision in our Constitution against ex post facto 
laws. But when, a statute prescribing a rule of action, he who 
obeys it may find, by a later decision of a court, that in so do- 
ing he has committed a crime, a tort, or a civil wrong, he 
will suffer substantially the same grievance as he would have, 
had the statute defining his duty been enacted after his act, yet 
held operative upon it. 

The ‘* people’’ who enacted the Constitution doubtless in- 
tended that the various branches of the government, to whom its 
mandates were addressed, should obey it. When the President 
attempted to act as their delegate, they expected him to do only 
the things which they deputed him to do. When Congress re- 
ceived the power to do by legislation, sundry things, in defined 
ways, they expected it to do only these things, and to do them 
only in those ways. But, for some reason, the courts have 
assumed that they are appointed censors of the acts of these 
officers. No such peculiar power is given in the Constitution. 


11 Comm. 46. 
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There is a vague intimation by Alexander Hamilton in the 83d 

paper of the collection called the Federalist 1 that the courts 
may sit in judgment on acts of legislation, and he says that the 
supposed danger of judicial encroachments on Congress ‘‘ is in 
reality a phantom.’’ He suggests that for the exercise of this 
power of annulling legislation, the judges would be subject to 
the power of impeachment. ‘* This is alone a complete se- 
curity.’ But would not a system be marvellous indeed, which 
provided (a) that the two houses should for themselves inter- 
pret their power of attorney in passing laws; but that (b) the 
court should say that having exceeded the Constitution, their 
acts were void, and yet (c) that one of the two Houses might, 
in turn, accuse the court before the other, of having exceeded 
the Constitution in so saying, and that the other might, there- 
upon remove the judges from office! Such an arrangement 
would indeed be worthy of the admiration of the universe! If 
the final judgment as to the constitutionality of law is with the 
senate and the house, why is their initial judgment capable of 
being set aside by a court? How abominable after conceding 
that the judges are under a constitutional duty to pronounce 
‘* laws’’ void, to declare that they can be properly impeached 
for so doing, by the very bodies whose ‘ laws ’’ they have thus 
condemned? 

The executive and the Congress are constitutional bodies. 
The inferior courts exist by the will of Congress. Although 
the Supreme Court is named by the Constitution, it would not 
exist until Congress prescribed the number of judges, and pro- 
vided for their compensation. Even when it exists, all its juris- 
diction except the comparatively unimportant topics named in 
2d section of Art. III is, practically, the gift of Congress. It 
can have no other original jurisdiction than that given by Art. 
III ? and, since its appellate jurisdiction exists ‘* with such ex- 
ceptions and under such regulations as the Congress shall 
make,’’ it has, of this jurisdiction only so much as Congress 
chooses to give it.? If Congress is apprehensive, as it was in 


1 The Federalist, p. 372. cart v. D’Auchy, 8 Dal!. 321; The Fran- 
2 Marbury v. Madison, 1 Cr. 137. cis Wright, 105 U. S. 381; ex parte 


3 Durousseau v. U. S., 6 Cr. 307; McCardle,6 Wall. 318; 7 Wall. 506. 
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the McCardle case, that the Supreme Court will declare an act un- 
constitutional, it can, even after appeal, and after the argument, 
repeal the act conferring jurisdiction on the court. The court 
loses instanter the power of pronouncing the law unconstitu- 
tional. ‘It is quite clear’’ said Chief Justice Chase, «that 
this court cannot proceed to pronounce judgment in this case, 
for it has no longer jurisdiction of the appeal, and judicial duty 
is not less fitly performed by declining wngranted jurisdiction 
than in exercising firmly that which the Constitution and the laws 
confer.’’! Is it not difficult to believe that the ** people’’ in 
adopting the Constitution, intended that the validity of the acts 
of Congress should be reviewable by the courts, when they gave 
to Congress the power of impeachirg the judges for the exercise 
of a revisionary jurisdiction, and when they even made the pos- 
session of this jurisdiction dependent on the grace of Congress 
and withdrawable whenever the court should seem about to exer- 
cise it? 

It must be remembered that, if the President and if Congress 
act under a letter of attorney from the people, so dothe judges. 
If the former may only provisionally interpret this letter, in so 
far as it confers power on them, the judges having the final 
word, who shall finally interpret the Constitution in so far as it 
defines their powers? The judges themselves? But is there 
any reason for supposing that their judgment as to their own 
powers, would be more reliable than the judgment of the Presi- 
dent as to jhis; or of Congress as to its? Is there any guar- 
antee that the judges will be abler than the other branches 
of the government? Are they more conscientious? Or more 
patriotic? Are they more likely to comprehend the meaning of 
the people who adopted the Constitution than the President, 
with his cabinet, his attorney-general, and the other advisers 
whom he may consult? Do they possess this advantage over the 
Congress, composed, usually of several hundred of the ablest 
men in public life; many of whom, in character, learning, de-— 
votion to the State, historic information, acquaintance with 
governmental problems, are the peers of the judges? Surely 


1 Ex parte McCardle, 7 Wall. 506. 
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there is as much ability to understand the Constitution, and as 
much honest deference to it and willingness to obey it, in Con- 
gress, as in a court, often composed of one man, never com- 
posed of more than nine, and the members of which are 
frequently so opposed to each other, that the judgment is 
practically the judgment of one man. If there is objection to 
the finality of the interpretation by the executive and legislative 
officers, of their charter of powers, there is equally strong objec- 
tion to that of the interpretation by judicial officers, of theirs. 
But especially strong does this objection become, when the latter 
pretend to think that they discover among their own powers, 
the power of overruling the judgment by the other officers of 
their powers.1 

That the court may be in error in its interpretation of the 
Constitution is evident to all who believe that there is no infal- 
libility here below, and is confessed by the contriariant opinions 
of the judges in the same case, and by inconsistent decisions of 
the court in different cases involving the same question. The 
Supreme Court has certainly once misread the Constitution in 
regard to legal tender, and, if the last decision is correct re- 
specting an income tax, has many times misread it, as to the 
sense in which it speaks of a ‘‘ direct tax.’’ There is substan- 
tially as much assurance that Congress will correctly interpret 
its powers as that the Supreme Court will, and the nation may 
as well submit to the comparatively few mistakes which, even 
assuming the Supreme Court to be right, Congress has com- 
mitted, as to those which the Court will itself commit, especi- 
ally since, as compensation for their error, it would gain the 
priceless boon of certitude as to what is law. 

It may be well in the remainder of this article, to examine the 


1 The Supreme Court has refused State. Kentucky v. Dennison, 24 


to enjoin legislative action, though How. 66. But if it has the right to 


willing to enjoin subordinate executive 
officers from enforcing it. New 
Orleans Water Works Co. v. New 
Orleans, 164 U. S. 471. It refuses to 
address a command to the President. 
Mississippi v. President Johnson, 4 
Wall. 475, or even to a governor of a 


declare acts unconstitutional, there is 
no good reason why it should not for- 
bid these officers as well as less digni- 
fied ones from carrying them into 
effect, or why it should not arrest the 
execution of an act at the first op- 
portunity. 
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arguments for the right of a court to denounce a statute of Con- 
gress as unconstitutional, furnished by Chief Justice Marshall. 
The case in which the Supreme Court first decided a statute 
void was Marbury v. Madison.! Congress had undertaken to 
increase the original jurisdiction conferred on that court by the 
Constitution, by giving it power, infer alia, to issue mandamus. 
As this was a question of the constitutional grant of its own 
powers, it might have assumed the right to ignore any attempted 
lessening or augmenting of them, without claiming the larger 
right to'interfere with the validity of acts of Congress which did 
not pertain to its own jurisdiction. 

The Chief Justice seems to imagine that the power of a court 
to adjudge the constitutionality of a statute flows from the cir- 
cumstance that the Constitution is written. ‘* Certainly ’’ he 
says, ‘*all those who have framed written Constitutions con- 
template them as forming the fundamental and paramount law 
of the nation, and consequently, the theory of every such govern- 
ment must be, that an act of the legislature, repugnant to the 
Constitution, is void.’’ In this observation there are errors. 
The theory of our Constitution is, that the ** people ’’ create 
the government, and delegate to its various departments, cer- 
tain powers and no others. The delegate cannot enlarge his 
own powers, but this incapacity does not depend on the form 
of the delegation. An agent orally empowered is no more at 
liberty to exceed his authority, than is one empowered by a 
writing. It may be more easy to know the limits of the dele- 
gation, whenit is written, than when unwritten, but, discovered, 
they are equally binding when written and when unwritten. 

It is a mistake again to say that ‘*the theory of every such 
government (7. e.,of every government under a writen Constitu- 
tion), must be that an act of the legislature repugnant to the 
Constitution is void.’’ Prior to the adoption of the Constitu- 
tion in 1786, a court in one State having a written Constitution 
had declared an act void,’ but a court in Rhode Island whose 


1 1 Cranch, 138. Carolina; Coxe, Judicial Power, p. 
2 Bayard v. Singleton, in North 248. 
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Constitution was simply the charter of Charles II, continued by 
the unwritten and the tacit acquiescence of the people, had also 
inthe same year declared an act of its legislature void. There 
was no necessary connection between the assumed jurisdiction 
of the court, and the scriptory character of the Constitution. 
France has had several written Constitutions since 1791, but 
under none of them has there existed a judicial power to declare 
acts of the legislative body void.? Courts in Switzerland,’ in 
the several German States and in the German Empire, all with 
written constitutions, have no such power. In 1863, Bluntschli 
wrote: ‘*In most modern States there is however no legal rem- 
edy against the validity and applicability of a law allowed upon 
the ground that the contents thereof stand in contradiction to 
the Constitution. The authority of the legislative body so far 
as its functions reach, is valid as the highest and as an incon- 
testable authority. Hence the courts are not empowered to 
touch the contents of alaw, and by their own authority declare 
the same to be invalid.’’* In 1903, Prof. Woodburn® was 
able to say: ‘‘ The power in the courts to declare a law uncon- 
stitutional is distinctly American. It excites special attention 
and comment from European students of our politics and it is 
a matter of some amazement to them, that Americans permit it. 
Under no other constitutional government does this power rest 
with the judiciary.’’ England is, alone among free States, with- 
out a written constitution, yet prior to the Reformation, the judges 
more than once decided that ecclesiastical rights were beyond the 
reach of parliament and that legislation infringing such rights was 
void,® and before the Revolution of 1688, they held void certain 
statutes which trenched on the royal prerogative.” Legislation 
then may be declared void under unwritten constitutions, and in 
modern times it may not be declared void, except in the 


1 Trevett v. Wheeden, Coxe, Judi- 4 Quoted,Coxe, Judicial Power, p.75. 
cial Power, p. 234; Cooly, Constit. 5 The American Repub., p. 328. Cf. 
Limit., p. 229. The American Judiciary, p. 103. 

2 Coxe, Judicial Power, p. 83. 6 See cases in Coxe, Judicial Power, 

8 Brice, American Commonwealth, p. 147. 
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United States, even under written constitutions.1 The theory 
of no body except Chief Justice Marshall and American Judges 
who have followed him, is, that a law repugnant to a written 
constitution is void. 

If there is no power to declare a statute void, if it creates 
rights which its agents, including the judges, will defend, and 
duties breaches of which they will punish, the statute is a 
‘*law.’’ It is not void. There can be no voidness, unless there 
is a power and a disposition in the executive branch of the gov- 
ernment, to declare it. The voidness is not the cause but the 
effect, of the declaration that the statute will not be enforced. 
This suggestion disposes of the paragraph of the opinion in 
which the Chief Justice argues that, to say that a law is void, 
and to say nevertheless that it will be enforced by the courts 
‘*would be to overthrow in fact what was established in 
theory,’ z. e., would be a contradiction. So it would, but the 
Chief Justice has assumed, without reason, and in the teeth of 
historic precedents some of which had preceded by some years 
the date of the opinion, that a law violating a written constitu- 
tion is void. To say that is to assume the whole case. It is to 
assume that some executive agent, judicial or non-judicial, has 
the power, and will exercise it, to declare the statute void, and 
to arrest the execution of it. 

The next position of the Chief Justice is that the courts must 
determine, when there is opposition between a statute and the 
Constitution, that there is such opposition, and that the statute 
is thereupon void. ‘* Those then, who controvert the principle 
that the Constitution is to be considered in court, as a paramount 
law ’’ he remarks, ‘‘ are reduced to the necessity of maintaining 
that courts must close their eyes on the Constitution and see 
only the law,’’ which amounts simply to the repetition of the 
theorem once more, that the courts in executing the law must 


1 Brice, Amer. Commonwealth, p. 
245, refuses to say thit the phenom- 
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first consider and decide upon its validity, refusing to be 
bound by the decision of the law-making body. What aid is 
given us, to the proof of this theorem? Simply the statement 
‘¢ This is the very essence of judicial duty,’’ and that, to deny 
to the court the right and duty to annul the statute if, in its 
opinion inconsistent with the Constitution, ‘* would subvert the 
very foundation of all written constitution,’’ and would confer 
omnipotence upon the legislature. These remarks are of an a 
priori order. How is it of the very essence of judicial duty to 
go back of the statute? Where is the definition of the essence 
of judicial duty? In the history of English Courts? But since 
1688 they have never declared an act of parliament void, and 
very rarely before. Is the definition of ** the essence of judicial 
duty ’’ in the history of the colonial courts, and the courts of 
the States? There are only two instances of the declaration 
that acts of assembly were void prior to the year 1789. How 
can it be said to be of ‘* the essence of judicial duty,’’ when, in 
not another country with a written constitution, do the judges, 
annul statutes? It is evident that the Chief Justice draws his 
conception of the ‘‘ essence of judicial duty ’’ from the depths 
of his own consciousness. He thinks the judge ought to have 
the power to sit in judgment on the conformity of the acts of 
Congress with the Constitution and to rebuke it by annulling its 
work. He clothes this thought with the phrase, this power is 
of the ‘* essence of judicial duty.’’ It is not of the essence of 
judicial duty. Judicial duty has plenty of scope, without in- 
vading the province of Congress, and without arrogating the 
authority to brand it either with ignorance, or with disregard, 
of the sense of the Constitution. 

The court has found it a public convenience to accept in many 
cases the decision of the so-called ‘* political’’ departments of 
the government. Though its work is judicial, and includes the 
discovery of all decisive facts, it not infrequently refuses to make 
an originalinvestigation into these facts for itself, but adopts the 
results of investigations made by other departments. Suppose 
the validity of a contract involves the dependence of Texas on 
Mexico. Though it is ‘* of the essence of judicial duty ’’ to 
ascertain whether the contract was valid, the court will accept 
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the decision of the President as to the status of Texas.1 The 
constitutionality of the application of a criminal statute may 
depend on whether there is a tribal organization of Indians 
within a State. But the court manages to let the President or 
somebody else, decide this fundamental question for it although 
its decision is of the ‘‘ essence of judicial duty.’’? When the 
right of a party is determined by the answer to the question 
whether a certain alleged State Constitution is the lawful Con- 
stitution, it is of ** the essence of judicial power ’’ to decide it, 
but the court has fallen back when it could, on the decision of 
the President of the United States, saying that that question is 
‘* political.’’? We presume, should any litigant ever be temera- 
rious enough to agitate the constitutionality of the adoption of the 
Fourteenth Amendment, that the court would discover that that 
too was a political question, the decision of which, by the reso- 
lution of Congress in 1868 declaring the adoption was binding 
on it. Would the step be a very long one, from holding that 
the very existence of a Constitution is a political question, to 
holding that the sense of this or that phrase in it, laying down 
executive powers or congressional powers, is also a political 
question, the decision of which by the President, in the former 
case, or by Congress in the latter, is binding on the courts? 
Whatever question a President or a Congress must decide, in 
the performance of duties assigned to it, might well be deemed 
‘¢ political,’’ in all considerations of the validity of the perform- 
ance. In conferring on Congress the power to legislate within 
the limits of the Constitution, the ‘‘ people’’ who made the 
Constitution must have intended that Congress should peruse 
and interpret it. Why is that interpretation not a ‘ political ”’ 
decision? 

The Chief Justice suggests that Congress will be omnipotent, 
if the courts have no revisory power. How so? Why does he 
assume that the only obstacle to omnipotence is the courts? 
Has the President no judgment? And if he thinks acts uncon- 
stitutional must he execute them? If he and his subordinates 

1 Kennett v. Chambers, 14 How. 2 United States v. Holiday, 70 U.S. 
244, 407. 

3 Luther v. Borden, 7 How. 1. 


374 40 AMERICAN LAW REVIEW. 


may refuse to execute them, they will oppose an effectual check 
to congressional usurpation. If, in order that Congress may 
not be unlimited in power it is necessary that some one be able 
to deny execution to its laws, why assume that the President 
and other executive officers may not and will not deny it? Why 
think that the courts, who are a branch of the executive, must 
do it alone? It is a shrewd logic that first takes from the ex- 
ecutive the power to refuse execution to law, and then, holding 
up the bogey of legislative omnipotence, concludes that the 
courts must have this power. Boni judicis est ampliare juris- 
dictionem. 

But the makers of the Constitution no more intended an 
omnipotent judiciary than an omnipotent legislature. They 
did not contemplate that their gift of legislative power should 
be obstructed or annulled by an intermeddling court. They in- 
tended, let us suppose, to give to Congress the ability in a great 
crisis, to raise money by a tax on incomes and to raise it in a 
way that would not shock the sense of justice of the people and 
provoke a revolution. But the court declares that Congress 
has not this power. The power is not therefore used, and the 
nation is gravely hampered in a great crisis. What guarantee 
is there against this omnipotence of the courts, if indeed they 
have the prerogative of bounding the powers of the other depart- 
ments and of their own? 

The Chief Justice suggests that the Constitution contains a 
gift of judicial power, and that for this reason, the judges must 
open and read as much of the Constitution as describes their 
power. But if, he says, ‘‘they can open it at all, what part of 
it are they forbidden to read or to obey?’’ But is the Presi- 
dent also not clothed with powers by the Constitution? Is he 
not then to open it? And to obey it? What part then is he 
forbidden to obey? Suppose he thinks as did President Jackson, 
that a judgment of the Supreme Court is in excess of the court’s 
constitutional power. Is he to refuse to assist, when necessary, 
in its execution? If he may be controlled in his interpretation 
of the Constitution by the judgment of the judiciary, why may 
not the judiciary by the judgment of Congress, or of the Pres- 
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ident? And if Congress can open the Constitution to discover 
its powers, is it not to read that instrument with its own mind? 

Certain express prohibitions of legislation are mentioned by the 
Chief Justice and he asks whether, if Congress transcends them, 
the courts are to assist in the execution of them? But there is 
no difference between express and implied restrictions on legis- 
lative power, and the question propounded is merely the one 
which we have been all along considering, can the court oppose 
its view of the power of Congress, to the view of Congress? 
The supposition that an act of Congress violates the Constitution 
is as injurious to Congress as would be injurious to the court 
the supposition that it unconstitutionally deprives Congress of 
powers inherent in it. 

The Chief Justice refers to the prohibition against convicting 
an accused of treason unless on the testimony of two witnesses, 
and asks whether the court, if a law were passed authorizing a 
conviction on the testimony of one witness, should so convict; 
but as he remarks, ‘‘ here the language of the Constitution is 
addressed especially to the courts,’’ and we have already sug- 
gested that to concede that when the people’s power of attorney 
defines for the court its powers, the court may interpret it for 
itself, by no means involves the concession than when the Con- 
stitution defines for Congress its powers, the court may foist 
its own interpretation upon Congress. 

The Chief Justice from the arguments stated, thinks it 
apparent that ‘* the framers of the Constitution contemplated 
that instrument as a rule for the government of the courts, as 
well as of the legislature.” Surely, but it by no means follows 
that they intended that all the other branches of the government 
should sacrifice their own understanding of the Constitution for 
that of the court, or that the court should, so far as it could, 
nullify executive and legislative acts which though expressing 
‘the honest, intelligent and patriotic judgment of those who en- 
acted them, should clash with its conception of the Constitution. 
Why, otherwise, the Chief Justice asks, are the judges directed 
to swear to support it? But, do not the President, the senators 
and the representatives also swear to support it? How can they 
be expected to support it in a sense which they do not accept, 


| 


376 40 AMERICAN LAW REVIEW. 


but which the court does, if the court is not similarly bound to 
support it in a sense which it does not accept but which Congress 
or the President does? The court has more than once declared 
that the Constitution meant so and so. It has later declared 
that it meant contrariwise. Did it, in its second decision, violate 
its oath? Sometimes it decides a constitutional question in a 
certain way, because at some former time, it had been decided 
so? Does it violate its oath in accepting the opinion of former 
judges as decisive? And, if, without perjury, it can accept the 
opinion of former judges, or of writers in the Federalist, or of 
debaters in the conventions, why can it not take that of Con- 
gress? 

It is entirely clear that the judges, no less than congressmen 
or President, may be mistaken concerning the Constitution ; 
that there is no such difference of erudition, ability, or char- 
acter as guarantees greater accuracy in the court than in Con- 
gress; that if congressional opinion is inconsistent and vacillat- 
ing, that of the judges is equally so; that if the pressure of 
public opinion is felt by the more popular branch, the pressure, 
no less sinister, of social and economic power and privilege is 
not less felt by the other; that, in the long run, the likelihood 
that the intepretation of Congress will be correct is as great as 
that that of the judges will be; and that the plan of promul- 
gating laws, whose validity the officers and people cannot know 
until,‘at some indefinitely remote time a case is made for the 
court, is intolerably inconvenient, and productive of enormous 
injustice, especially since one decision of the court is no guar- 
antee that it may not be repudiated later. 


TRICKETT. 


DICKINSON SCHOOL oF Law, 
CARLISLE, PENN. 


NOTE BY THE EDITOR: Several years ago some articles appeared in this 
REVIEW written by Robert Ludlow Fowler of New York which tended to show 
that the judicial power of declaring acts of the Legislature void because in 
conflict with the Constitution of government was the American doctrine even 
before the adoption of the Constitution of the United States in 1787. See 21 
Am. Law ReEv., page 399, and 29 AM. Law REv., page 711. 
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EARLY IOWA LAWYERS AND JUDGES.! 


To no sentiment on the list would I rather speak than this. 
Interesting as the theme is, time must be of the essence of my 
response, for there are many persons present whom you wish to 
hear. The best speech to-night will be the shortest. 

Congress created the Territory of Iowa in June, 1838, and 
Iowa was admited into the Union in 1846. The high order of 
ability of the territorial and early bar of Iowa has often been 
remarked and justly. Nothing is more ephemeral than profes- 
sional reputations in the legal world. Keats said, with a note of 
disappointment and sadness, that his epitaph should be: «+ Here 
lies one whose name was writ in water.’’ This is applicable to 
most lawyers. The lawyer walks along the sandy shore of the 
everflowing stream of litigation, but his foot-prints are not 
enduring, for they are effaced by the winds and waves and by 
the foot-steps of those that follow after him. With this fate 
the lawyer must be content. 

The early bar of Iowa is adorned with such names yet un- 
effaced, as Grimes, Starr, Rorer, Mason, Hall, Darwin, Brown- 
ing of Burlington, Hastings, Lowe, Woodward, Richman of 
Muscatine, Folsom, Byington, Carleton of Iowa City, Platt 
Smith, Hempstead, Bissell, Samuels of Dubuque, Smythe of 
Marion, Knapp, Wright of Keosauqua, Love, Beck, D. F. 
Miller of Lee county, Grant, Cook, Mitchell of Davenport, etc. 

Able as the bar of Iowa has ever been and now is, it is not 
too much to say that in point of equipment and ability the 
earliest lawyers were the peers of any that have come after 
them. And it is perhaps true that the percentage of able mer 
at the territorial bar was greater than it is to-day. This much 
as to Iowa lawyers. : 


1 Response of Judge Dillon atthe Waldorf-Astoria, to the sentiment 
annual dinner of the Iowa Society ‘‘ Early lowa Lawyers and Judges,”’ 
of New York, April 28, 1906, atthe revised by him for this Revirw. 
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And now a few words concerning four Iowa Judges. 


Four Iowa JupGEs. 


Outstanding and pre-eminent among the judges of Iowa are 
four names— Mason, the first and only Chief Justice of the 
Territory; Wright, Chief Justice of the State Supreme Court 
from 1855 to 1870, and Judges Miller and Love of the Federal 
Courts. 

Concerning each of these suffer me a few words, and chiefly 
of Judge Mason, whose name is already fading from the gen- 
eral memory of the bar. 


Cuarves Mason (1804-1882) 

Was born in the State of New York (1804), was a classmate 
at West Point with Jefferson Davis and Robert E. Lee and gradu- 
ated at the head of his class in 1829. He read law in New 
York City and was for a time a writer on the Evening Post. 
In 1837 he was appointed U. S. Attorney for Wisconsin Terri- 
tory and located at Burlington, then in that Territory. In 1838 
was appointed by Van Buren Chief Justice of the Supreme 
Court of Iowa Territory and held that place until Iowa was ad- 
mitted as a State in 1846. He was commissioned in 1848 to 
revise laws of Iowa, of which the Iowa Code, 1851, was the 
outcome. After holding various public places of importance he 
died near Burlington in 1882 at the age of seventy-eight. 

Two things concerning Judge Mason are well worth recalling, 
one relating to his judicial career, and the other to his personal 
character. 

It fell to his lot to decide in 1839 a cause of the greatest pub- 
lic and historical importance. It is the first reported case in the 
the first volume (Morris) of Iowa Reports—the case entitled 
Ralph (a colored man) on Habeas Corpus.’’ 

To those familiar with the history of Iowa, since 1856, it will 
perhaps be a surprise to learn that the territorial legislature in 
1838 passed an act prohibiting any free negro from settling in 
Iowa unless he first gave bond for $500 for good behavior and 
that he would not become a public charge. If he failed to give 
bond he should be arrested and hired out to the highest bidder 
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for cash for six months. Whoever harbored or employed a 
colored man who had not given bond was subject to a fine of 
$100, and any slaveholder might come to Iowa and by Iowa 
officers arrest and take back a slave who had escaped from 
bondage. Against this law only three votes were recorded. 
Even James W. Grimes, afterwards the first Republican Gover- 
nor of Iowa, did not vote against it. 

Ralph was a slave in Missouri. He made a contract with 
his owner Montgomery to buy his freedom for $550, with per- 
mission to go to the Dubuque lead mines in Iowa to earn money. 
Ralph, though he is said to have worked industriously, had not 
been able to save enough to pay Montgomery. Two men in 
Dubuque volunteered to deliver Ralph to Montgomery in Mis- 
souri for $100. Montgomery accepted the offer. Governor 
Gue, in his excellent history of Iowa, says Ralph was kidnaped, ~ 
but this seems to be a mistake. While at work in the mines 
Ralph was arrested as a fugitive slave under a warrant issued by 
a justice of the peace pursuant to the statute just mentioned, 
and the sheriff of Dubuque county delivered him into the cus- 
tody of Montgomery’s agents for the purpose of being trans- 
ported to Missouri. He was handcuffed and taken to Bellevue 
to be sent by steamboat to Missouri. Alexander Butterworth, 
a farmer, seeing the arrest, procured from Judge Wilson a writ 
of habeas corpus, and Ralph was returned to Dubuque. The 
case was of such importance that it was transferred to the 
Supreme Court of the Territory and came before Judges Mason, 
Witson and Wituiams. It involved, you will perceive, the 
great question which many years afterwards arose in the famous 
Dred-Scott case, viz.: the constitutionality and effect of the 
Missouri Compromise Act of 1820 forbidding slavery north of 
36 deg. 30 min. It involved the momentous question fought 
out in the Civil War, viz.: whether slavery was local and free- 
dom national, or the reverse. 

The Court, Chief Justice Mason giving the opinion, decided 
these three propositions : — 

1, Where a slave goes with the consent of his master to be- 
come a permanent resident of a free State, he cannot be re- 
garded as a fugitive slave. 


i 
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2. The Act of 1820, for the admission of Missouri into the 
Union, which prohibits slavery north of 36 degrees 30 min., was 
not intended merely as a naked declaration, requiring further 
legislative action to carry it into effect, but must be regarded as 
an entire and final prohibition. 

3. The master, who subsequently to this act, permits his slave 
to become a permanent resident here, cannot afterwards exer- 
cise any acts of ownership over him within this Territory. 

The result was that Ralph was declared to be a free man and 
he was taken from the custody of his captors and set at liberty 
by these three Democratic judges. 

The case is interesting moreover, in a wider view. The count 
applied to the infant Territory of Iowa the principles of English 
freedom first established by Lord Mansfield in Somersett’s case, 
decided some sixty years before. Somersett, a Jamaica slave, 
was brought by his master to England, intending soon to return 
with him to Jamaica. Somersett claimed his freedom in En- 
gland and was brought before Lord Mansfield on habeas corpus, 
and discharged from custody of his master, Lord Mansfield 
making the grand declaration that ‘‘the air of England has long 
been too pure for aslave,and every man is free who breathes 
it. Whoever comes into England is entitled to the protection 
of English law, whatever may the color of his skin.”’ 

True it is that the Dred Scott decision afterwards rendered 
was in direct conflict with Judge Mason’s decision on Ralph’s 
case. But in the civil war, a higher body than either of those 
courts, namely, the American people in their primary and sover- 
eign capacity, overruled the Dred Scott decision and re-estab- 
lished the doctrines of the Iowa court in Ralph’s case. 

With Ralph’s case the published records of Iowa jurispru- 
dence begin, and those records so long as they last will honor- 
ably perpetuate the names of Chief Justice Mason and his 
associates. 

By that decision Iowa became the first free child of the 
Missouri Compromise. 

Out of the Louisiana Purchase have been carved fourteen 
States with fourteen millions of free people. In 1838 there 
were only 22,000 people in Iowa, —now the home of two millions 
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or more. Our amazing national growth and development is due 
to the fact that the hardy and industrious people who settled 
this region carried with them their laws and notions of freedom ; 
their reverence for law; the deep-rooted conviction that liberty 
and justice are one and inseparable; and in the forty-five 
States of this republic the strongest bond of union is the system 
of laws and jurisprudence, uniform and homogenous, which 
prevails from ocean to ocean, from the Lakes to the Gulf, 
whereby under dual freedom and equality before the law, the 
sacredness of contractsas the means,and property as the reward 
of universal competion in the affairs of life are inviolable and 
secure. 

One word concerning Judge Mason as a man. When holding 
court in Iowa City he saw a spirited caricature called the ‘* Re- 
moval of the Capital.’’ He inquired who did it? Informed 
that it was a widow’s son; he sent for him and though not then 
rich in this world’s goods, he gave the young man the money 
needful to procure an art education in New York and Europe. 
This man became distinguished in his profession; he repaid, 
unsought by Judge Mason, the money he had received from him 
and afterwards painted his portrait, which, among other officials 
of Iowa, also painted by him, adorns its Capitol, and he also 
became Judge Mason’s biographer. This artist, George H. 
Yewell, still lives and is I hope present to-night. 

In the All-seeing eye such acts as this of Judge Mason, of 
which history keeps no record, is perhaps more precious than 
any public service which he ever rendered. 

‘*And lo! Ben Adhem’s name led all the rest.’’ 

*¢ On such acts, the gods themselves throw incense.”’ 

‘¢ Inasmuch as ye did this unto one of these, ye did it unto 
me.”’ 

And now a brief word as to Iowa judges who came after 
Judge Mason. 


Wrieut, Geo. G. (1820-1896) 1855-1870, Ch. J. Supreme 
Court of Iowa. 
The verdict of the Bar at the time and now would be that all 
in all Judge Wright had no equal among the: State’s chief 
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justices or judges. He knew by heart every decision of the 
court, and every important act of the Legislature, and thus kept 
the line of judicial decisions consistent. He presided with 
great dignity. He had remarkable executive ability, and un- 
wearied diligence. Every case was examined in conference. 

His judicial temperament was as perfect as that of any judge 
Iever knew. Absolute impartiality and strong sense, were his 
characteristics. All this combined with ample learning and 
wide experience to make him a model judge. It is because he 
united these qualities and these merits that the Bar and people 
of Iowa hold him and his memory in honor; they think of him 
first of all as a judge, rather than as a senator or legislator. 

I now turn for a moment to Iowa federal judges. 


Love (1820-1891), Judge 1835 U.S. Dist. Judge. Ap- 

pointed byPierce. Died in office, 1891. 

Of all the men with whom I have been brought in contact 
Judge Love realizes my highest ideal of a gentleman. He was 
the best nisi prius judge I have ever seen. He would have been 
equally eminent on the appellate bench. Thoroughly grounded 


in the fundamental principles of the law, he was not dependent 
upon mere cases to guide him in his judgments. He carried 
the torch of justice lighted from on high, and it led him safely 
and surely through the mazes of the most intricate litigation. 
A strong man like Judge Love may do this with (as in his case) 
the best results. His judicial instinct was almost unerring. He 
struck at once for the heart and justice of the matter, and rarely 
missed his aim. He was a man of wide reaching and liberal 
culture and his latest work, revised during his last illness — ++ A 
Lawyer’s Commentary upon Shylock v. Antonio ’’ —is perhaps 
the most instructive view of the legal aspects of that celebrated 
case that was ever written.! 


Justice MILLER (1816-1880) Justice of the Supreme Court of 
the United States. 
He was appointed by Lincoln in 1862 and died in office in 
1890. He dealt with the great and novel questions that grew 


125 Am. Law Review, Dec. 1891, p. 899. 
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out of the Civil War. He towers in mountainous magnitude 
against the judicial horizon. He was indeed a judge. If 
during his twenty-eight years of service he had been the chief 
justice of the Supreme Court I verily believe his fame would 
have been second only to that of MarsHa.t, ‘‘the great chief 
justice.”” He connected his name by his great labors with the 
jadicial and constitutional history of his country, upon which 
he left a permanent impress, and his fame is lasting and secure. 
Justice Miller belongs not alone to Iowa. He is one of the 
most illustrious judges this country has produced. We all 
saluted him as master. Transferring Lamb’s description of 
Thomas Coventry, an old Bencher of the Inner Temple, as one 
‘¢whose person was quadrate, his step massy and elephantine, 
his face square as the lion’s, his gait peremptory and path- 
keeping, indivertible from its way as a moving column,’’ we have 
a striking picture of Mr. Justice Mituer, if we add, that under 
this severe exterior he had a heart as soft and tender, as true 
and loyal as a woman’s. I have often thought that his strong 
features, massive frame and majestic port, duly put in marble or 
bronze, might stand for a Roman Caesar in Rome’s best days, and 
that Rome so distinguished for its legal genius never produced 
a jurisconsult more worthy of perpetual honor than Mr. Justice 
MitterR. Let us not rest satisfied until Iowa shall erect in her 
in her capital city at Des Moines a fitting monument to com- 
memorate the unsullied life (living and dying a poor man), the 
public services and just fame of her most eminent judicial mag- 
istrate. Will not the Iowa Society of New York set the move- 
ment on foot and procure the necessary legislative sanction and 
_let the Bar and citizens of Iowa and of the country do the rest? 
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EXISTING ECONOMIC EVILS — HOW TO REMEDY. 


The history of the development and formation of our gov- 
ernment shows that the people and framers of the Constitution 
were desirous of establishing a government which would secure 
the greatest rights to the individual consistent with the re- 
stricted rights of the collective, and with this political change 
and advancement they hoped an equally beneficial economic 
change, analagous to the political, would ensue; but their hopes 
and expectations in time proved false. As the country and gov- 
ernment grew older the economic conditions gradually developed 
and drifted into the same state as they exist in older forms of 
governments and civilizations. 

To accomplish the political change was no easy problem as is 
manifest from a study of the development of our government 
from the colonial through the confederacy to the Constitution. 
Naturally there were embodied in this plan two essentially an- 
tagonistic principles, and the question was how to place a check 
upon these principles so as to prevent one from asserting itself 
over the other. This was finally solved by adopting a third 
principle—a principle of fundamental law. 

Preceding and existing governments embodied one or both of 
these principles, but none of them the third. This was purely 
of American origin. It was this principle that gave life and 
substance to the Constitution. The whole fabric of govern- 
ment rests upon these fundamental principles. Upon their 
preservation the prosperity of the people largely depends, and it 
is in the adherence to them that the government will be pro- 
tected and true patriotism inspired in all. 

Political tendencies are often reflections of social and eco- 
nomic tendencies. Asan exception to this statement it is curious 
to note that while there is at this time a growing tendency to- 
ward concentration of power in the economic, there is a grow- 
ing Democratic sentiment among the people in the political 
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world. All the defects of the national character manifest 
themselves in the political life of a nation. These are largely 
the product of the social life, which, on account of its diver- 
sified phases and the apparently unlimited liberty enjoyed by 
individuals within the circle that constitutes society, socially 
and economically, often gives impetus to extremes in character 
that signal great mischief in the political life of a nation. A 
study of the various groups, organizations, and classes that 
make up the nation, shows that the faults and defects of the 
national character first manifest themselves there. It is 
here where the germs of influence are sown and the high 
hand of ‘* bossism’’ is first experienced. These evil tenden- 
cies so engraft themselves in the nature of the people that 
they make themselves felt throughout the political life. The 
tendency, as individuals, to be privileged beings—to enjoy 
greater privileges than their neighbors—is not without its de- 
teriorating effect. Often, at the expense of one individual or 
another, or one class or another, or the people at large, 
through influence and political preferment, we further our per- 
sonal ends, and violate the principle of equal rights. There is 
a continual action and reaction between the political, social, and 
economic forces in a State. 

The prevalent idea that government is subordinate to law, un- 
der a government by law and under an economic free State, has 
fostered the idea among a large class of successful business 
men and others that the legal code is the proper one for them 
to adopt in their various business transactions, irrespective of 
moral questions involved therein. 

These manifestations of character in individuals, groups, or- 
ganizations, and classes have brought about as a result of our 
economic freedom great abuses through invoking the aid of the 
law. The abuses were originally brought about by the great 
land owning, industry-owning, and ship owning individuals — at 
one time the most potent force in our economic life; but these 
in time were supplanted by the corporations for the reason that 
the liability of the interested parties was limited, the business 
more easily perpetuated, capital more easily procured and _ its 
influence more easily disseminated. 

VOL. XL. 25 
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In early days of corporations many acts, legal and illegal, 
were resorted to by the directors and managers to enrich them- 
selves at the expense of the stockholders. It was not infrequent 
that the profits which ought to have been declared for divi- 
dends, were voted to pay salaries to the directors and managers. 

Whenever legislation was sought to regulate corporations, 
it was met with strenuous opposition by the corporate powers 
and when that failed they hired the best legal talent to devise 
schemes by which, under the guise of evasion, breaches of the 
law might be committed. 

The prevalent idea that government has become subordinate 
to law has created a false impression upon the public mind. It 
does not mean that all political, social, and economic evils can 
be reached by law, nor does it mean that the government has 
the authority and the law and all evils will adjust themselves; 
nor does it mean that popular opinion is the only true guide 
for adjustment of all existing wrongs and evils, forin many re- 
spects it errs in this very particular, that the law only can 
afford us relief from pending wrongs and conditions. 

Popular opinion is largely judged by its expression and the 
action taken upon its expression; and very frequently the emo- 
tional nature predominates over the intellectual. In evidence 
of this we will find that a large portion of our legislation is the 
result of feeling engendered through prejudice and passion. 
This is one of the reasons why we have too frequent and too 
much legislation. There needs simply to be a ripple upon the 
sea of public opinion, when off we rush to the legislature to stem 
the imaginary tide of public injury by passing laws poorly drawn 
and often ill-conceived. Our statute books for that reason be- 
come laden with improper and unnecessary laws. 

Thus a host of laws, some of which are good, bad, or indif- 
ferent, have been passed to regulate morals, free education, 
employment of the unemployed, hours of labor, disputes between 
employés and employer, employment of minors, prices of com- 
modities; to regulate railroads, telegraphs, corporate capital, 
trusts and combination without little or any regard for funda- 
mental principles. So far the discriminating sense of justice in 
the people, the laxity in executing the laws, and the liberal 
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interpretation of the laws by the courts, have contributed much 
to counteract many of the improper laws that exist upon our 
statute books. On the other hand many good laws have failed 
for want of proper delegated authority to enforce and execute 
them. 

Law is most effectual in its operation when it responds to the 
inherent natural forces of government, and when restricted to 
the regulation of its functions for the sole purpose of protect- 
ing the free development of man, individually, in his political, 
economic, and social relations. 

Economists maintain that the production of wealth follows 
natural laws and that its distribution is a human devise, and for 
that reason carries with it all the weaknesses of human nature. 
In an economic free State the same laws hold sway that we find 
in a state of nature — the law of supply and demand, of compe- 
tition and association, of distribution and redistribution — only 
with this difference that the latter law in the production of 
wealth can be controlled by human device so as to materially 
affect natural laws. 

The processes of nature teach industry and rest, economy 
and frugality, cleanliness and purity, accuracy and precision, 
and we find also in the economy of nature that sacrifices are 
made; so in the economy of society sacrifices must be made to 
attain success. Here it presents itself as a moral law in the 
form of self-denial. Even the duties of man to man are enact- 
ments of physical laws. ‘* Honor thy father and thy mother,”’ 
‘*thou shalt not steal,’’ *«‘ thou shalt not bear false witness,’’ 
and ‘*thou shalt not commit adultery,’’ have their foundation 
in natural laws, and so the saying, ‘*‘ Honesty is the best policy.”’ 
If individual honesty is the best for man, it is best for society 
and the nation. Although some thrive by dishonesty and fraud, 
a day of reckoning will always come. Natural laws will punish 
moral turpitude, still the punishment is not often meted out 
until the full benefit of success has been achieved. 

In human organizations, communities, and governments, we 
find not only an objective side for consideration, but there is 
also a subjective side with which we have to contend. The sub- 
jective side does not always conform to the laws that obtain in 
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the objective side. Therefore, it is necessary to have human 
laws enacted to adjust these differences, so that the various 
causes and effects, due to human agencies and sources, can be 
more readily and quickly dealt with. The legislation necessary 
to adjust these differences should be sought on lines harmonious 
with natural laws and the fundamental principles of government 
as established by man. 

All laws of human enactment which stifle or abrogate the 
processes of nature should be repealed in so far as they inter- 
fere with the equitable free development of all men, politically, 
socially, and economically. Every system, method, device or 
scheme, used in the transaction and promotion of business and 
fostered by men’s greed or by any other improper passion or 
desire, to interfere with the natural, just and equitable distribu- 
tion of wealth, should be subject to government regulation and 
control. 

In illustration of how dependent the people are upon a par- 
ticular industry or traffic condition for their happiness and suc- 
cess, Ray Stannard Baker amply testifies in the statement: ‘+ It 
is no exaggeration to say that the railroads of this country have 
infinitely more to do with the happiness and success of the peo- 
ple than the United States government itself.’’ Absolute indi- 
vidual liberty cannot exist under any form of government, 
neither can individual economic freedom. 

The existing corrupt and unsavory business methods are not 
only the product of man’s greed, but the result of the unre- 
stricted development of the principle of association to the ulti- 
mate end of completely annihilating the principle of competition. 
The principles of association and competition are the centrifugal 
and centripetal forces of the economic world. To correct these 
evils and to bring about a more equitable distribution of wealth 
and to create equal chances for success for all, it is essential 
that a third principle—one of fundamental law —be adopted, 
whereby the principles of association and competition are held 
in check so that one cannot assert itself over the other. 

The consciousness of « progressive society, like that of the 
human organism, is always changing. The objective side with 
its fixed laws and the subjective with its variable life — a rela- 
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tion between constant and variable— is always creating new 
combinations of desires, personal interests, ambitions and 
aspirations in the economic world. 

From the subjective side we have the greed of the successful 
man and the envy of the unsuccessful one —the extremes of 
which give us the arrogant rich with their overindulgence in 
business as well as in pleasure and the comforts of life, and the 
envious poor with their wicked prejudices; but between these 
two sharply defined antagonistic classes there is a middle, the 
honorable poor and rich who respect each other and who are 
the checking element when the other two classes go to extremes. 

From the objective side the individual self activity and free 
development bring about a complex state of affairs: constant 
changes in the course of trade, constant changes in the shifting 
of the centers of agricultural and mineral production, constant 
changes in the centers of manufacturing industries, constant 
changes in the adjustment of values, and constant changes in 
the methods of doing business, all of which bring on a condition 
where, in order to create an equitable relation and distribution 
of wealth, an unceasing state of compromises must be met. A 
plan must be developed whereby these compromises can be 
governmentally regulated so that they are equitable to all. 

The complexity of human activities are no more complex in 
their essentials than those of nature, and therefore as essential: 
as the centrifugal and centripetal forces with the force of 
gravity are to the realm of nature, just so essential are the prin- 
ciples of association and competition to the ,.economic world, 
and their preservation by means of the adoption of a funda- 
mental principle of law is absolutely essential to the protection 
of the business world. 

Every good government has in its economic sphere a combin- 
ation of individualism, socialism, andcommunism. The principle 
of competition corresponds to individualism and the principle 
of association, to socialism and communism. They are to the 
economic world what the principles of separation walk nationalism 
are to the political world. 

In the domain of politics the feasability of adopting a third 
principle — one of fundamental law —has been fully demon- 
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strated. Comparatively few questions have been raised where 
the fundamental principle of law, vested in the Supreme Court 
of the United States, has been called upon to check the free 
development of the principles of nationalism and separatism, 
the centrifugal and centripetal forces of government. The 
feeling of self-sacrifice that every citizen has for the funda- 
mental principles of our government has fostered a feeling of 
reverence and respect for them. 

As in the realm of nature, so in human society, sacrifices must 
be made to bring about a harmonious and equitable condition in 
the economic and social world. The individual must make 
sacrifices to the collective, and the collective to the individual. 
Each must respect the rights of the other. Itis in the equitable 
adjustment of these relations that an equitable principle is 
essential to promote a more just and equitable distribution of 
wealth and chances for success. If this reserve force or prin- 
ciple has demonstrated itself to be successful in political matters, 
why cannot a similar principle of fundamental law, based upon 
economic grounds, be adopted in the economic world so as to 
adjust the relations between the principles of association and 
competition. 


F. BEEcHER. 
DETROIT, MICHIGAN. 
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CONFORMITY OF LEGAL DECISIONS. 391 


CONFORMITY OF LEGAL DECISIONS TO ETHICAL 
STANDARDS OF RIGHT. 


Laws and judgments which are not sanctioned by right reason and upright will, 
depart from the Common Law, and are not valid as precedents to bind other 
or later opinions or consciences. 


The term law, used in its proper sense, may be applied in 
two different ways. It may be applied either to persons or 
things.! As applied to things, it expresses a uniform fact — as 
when it is called a law, that unsupported bodies fall. Generally 
speaking, as far as the human will is concerned, this kind of law 
is a necessity. Hence, the law of nature, as it is sometimes 
called, is a part of the law of the land. The old maxim, 
‘¢ necessitas facit licitum quod alias non est licitum,’’? is fa- 
miliar to every student of the law. As applied to persons, law 
is either moral or civil.* Moral law deals with the obligations 
and preferences of people. Although it works upon one’s 
choice between right and wrong, ‘it cannot compel, or deter, 
performance. 

Civil law controls the outward actions of men, as they relate 
to each others rights. Obedience to the civil law is compul- 
sory. The distinction, therefore, between moral and civil law, 
lies not in the obligations to obey, but in the exercise of those 
obligations. Hence, although a member of a certain community 
should obey his moral code, he mus¢ obey his civil code. 

The sources of legal authority are the sources from which laws 
derive their imperative force. Bearing in mind the distinction 
between the moral and civil codes, no man, of learning, would 
assert that there could be two distinct sources of legal authority, 
in the same community. Yet, an observing person must be 


1 Mark Hopkins Christian Ethics, 2 10 Co., 61. 
Div. 1, Chap 1. ; 
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conscious that in every community this is tacitly assumed. 
Many reasons have been assigned for this unjustly termed moral 
and legal separation. 

The power of the church in early times has been given as one 
of the causes. In support of this view, it has been argued that 
the effects of the former power of the Church are still to be 
observed. The writer, however, is more inclined to the view 
that the religious freedom of the present time is a more im- 
portant factor. Thisis on the ground, that the curb of ecclesi- 
astical authority increased individual responsibility. This, to- 
gether with the persuasive influence of the church, has induced 
man to regard himself as a great moral exponent. The increase 
of educational advantages has enabled him to decide, with con- 
fidence, and intelligence, between right and wrong. 

It has often been said, that many people regard the law of 
God, the law of nature, and the law of morality, in the light of 
codes superior to the law of humanity. This idea is so preva- 
lent that an act which is adjudged to be legally wrong is often 
regarded as ethically right. This idea is not founded, however, 
upon sound reason. An argument of this character may well 
be termed a poor excuse for the disregard of law. If a law is 
defective it should be remedied, not disobeyed. 

No better example of obedience to law can be found than in 
Athens, in the year four hundred and six, B.C. It will be 
recalled that after the battle of Argeinusae the people, indig- 
nant because of the protracted suffering, took the law into their 
own hands. Socrates, although cognizant of its moral defects, 
said: ‘* But as for me I have sworn to obey the laws and I can- 
not forswear myself.’’! The spirit of Socrates in obeying the 
laws, is, indeed, different from that of the Mormans of modern 
time. While the Athenian philosopher perceived much injus- 
tice in the laws, he was ever mindful of their purpose. He 
realized their relation to society, and cherished their principles. 
The Mormons, however, refrain from plural marriages only 
through fear of punishment. Respect for the law of one’s 
country, rather than fear of punishment, should be the cause 
assigned by every man for obeying its commands. 
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The conception of the law of humanity as an arbitrary system 
of rules which courts are compelled to follow, irrespective of 
ethical principles, is fallacious. 

In the first place human law is founded upon moral principles. 
A most renowned writer has said that ‘* the law of God and the 
law of the land are the same, and both preserve and favor the 
common good of the land.’’! The ancient maxim, ‘* Lex es ab 
Aeterno,’’? is no less true than it is old. The divine law and 
human law are as inseparable as the history of every language is 
from that of the people by whom it is spoken. Hence, where 
there is a conflict of positive laws, or where there is no positive 
law upon the point in issue, the divine law is always applicable.’ 
The reason why a judge may apply the law of God is because 
the sovereign power, if it had declared its will, would have done 
so in conformity to divine precept. A judge who decides upon 
divine precepts is really only deciding as he believes the sover- 
eign would legislate. 

Yet, so much of the divine law is incorporated in the positive 
_ law, that courts are seldom obliged to refer to it. An example 
of the conformity of human law to divine precepts is found in 
the law which forbids more than one punishment for the same 
offense. This is expressed in the maxim, ‘* nemo debet bis 
puniri pro uno delicto et Deus non agit bis in ipsum.’’ 4 

When Lord Coke said that reason was not only the life of the 
law, but the common law itself,® he expressed a view unaltered 
by experience. Coke properly enlarged upon the Latin phrase 
** lex est dictamen rationis.’’® Reason requires many rules of 
conduct to be observed. Investigation shows that- these rules 
of conduct are actually rules of law. Regardless of the fact 
that they ought to be observed, apart from law, they are 
embodied in it. The judges, by adopting them, and the soy- 
ereign by enforcing them, have made them principles of law.’ 

Reason perceives the value of high morals among members of 
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a community. Therefore, law encourages the highest ethical 
standard possible. Hence, by constant vigilance it prevents 
injury, and as far as possible repairs executed damage. 

Experience has revealed the weaknesses of human nature. 
The law has profited by its long acquaintance with human 
affairs, and has fortified itself against moral frailty. The law 
of undue influence serves as an excellent illustration of the 
writer’s statements. By this law a person standing in a con- 
fidential relation to another is prevented from the improper ex- 
ercise of his influence. Thus, a spiritual or legal adviser is for- 
bidden to take advantage of his position to obtain any pecuniary 
possessions for himself.! 

Prudence and care seldom, if ever, permit the repetition of a 
moral wrong, because of legal inefficiency. As an instance of 
the desire of the law to prevent the second perpetration of a 
crime, Mr. Markby cites the English Maiming Act. It will be 
recalled that this act was occasioned by the cutting off of Sir 
John Coventry’s nose.? 

The English judges have been censured for their excessive 
exercise of the power to make rules of law. The complaint has 
been made that it is difficult to decide when those judges im- 
ported rules of conduct into the law. The task of deciding 
when they entirely departed from the law, and founded their 
decisions solely upon rules of conduct elsewhere discovered, is 
much more arduous. Consequently, there are found in the 
English law books many rules which apparently hover between 
law and morality.* It is, indeed, fortunate that English speak- 
ing people are provided with the jury system. This affords as- 
sistance in distinguishing rules of conduct from rules of law. 

Theoretically, questions of fact must be determined by a jury, 
while questions of law are interpreted by the judge.t Although, 
to «a very considerable extent, the questions of fact and law are 
separated, this division is not always reliable. In the first place, 
there is no record retained of the court’s instructions to the 
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jury. These instructions therefore, being merely verbal, the 
observations on the facts are mingled with points of law. In 
pursuing the question still further, it is found to be impossible 
to discover whether, or not, the jury accepted the law expounded 
by the judge. This is because the ordinary form of finding is 
not specific, but is in general terms.! 

The next question to be considered is the right of a judge in 
dealing with a case. Sir Henry Maine has put forth the idea 
that law is posterior in date to the idea of judicial decisions. 
Yet, when a succession of similar decisions had been observed, 
there arose a rule, or standard, to which a case might be re- 
ferred.? The reasoning of Sir Henry Maine makes it plain that 
the binding force of former decisions was very ancient. The 
value of precedents makes it impossible to deny that they 
bind later opinions. Yet, the question what constitutes the 
proper interpretation of a former decision is a most difficult 
problem. 

Now, strictly speaking interpretation is incapable either of 
modifying or extending the law.? An analysis of a former 
decision allows three different channels of inquiry. These dif- 
ferent elements of investigation are the grammatical, the logical, 
and the historical. 

The grammatical element considers the words used, and their 
ordinary meaning. The logical element is the consideration of 
each part of the rule with its context, and the examination of 
the relation of the several parts to each other. The historical 
element observes the condition of the law when the rule was 
adopted, and the error or defect it purposed to remedy. 

Therefore, when a judge is called upon to determine a ques- 
tion, he is not expected to open a law book and search for law 
which must settle the rights of the parties to the suit. He is 
allowed to inquire carefully into the facts upon which the ques- 
tion at issue is based. When satisfied that a certain condition 
of affairs exists, he may then apply the law as he believes it to 
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be. This interpretation of the law must be consistent with 
common sense. 

If the question is relative to the terms of a written instru- 
ment, they are to be understood in their plain, ordinary, and 
popular sense. Yet, if these terms have acquired a peculiar 
sense on account of the usages of trade, this fact must be con- 
sidered. On the other hand, if the context points out a special 
sense, this must govern because the intention of the parties is 
manifest. 

An example of the construction a judge should place upon the 
terms of a written instrument is found in East’s reports. Here, 
it was decided that an insurance policy must be construed ac- 
cording to the sense and meaning as collected from the terms 
used in it. These terms must be regarded in their plain, ordi- 
nary, and popular sense. If, however, they have acquired a 
peculiar meaning, distinct from popular sense, on account of 
common usage in trade, this fact may be shown. 

It was also decided in a case which has often been referred 
to, that where a deed could operate in two ways the court must 
exercise good judgment. If the intent of the parties is manifest 
the judge must be governed by that fact.? 

If it now be assumed that a judge, after careful investigation, 
has found an old decision applicable to a given case at bar, and 
this precedent, if applied to the case which the court is required 
to decide, would be most unsatisfactory, and application of it 
would effect a decision contrary to reason and right, may the 
judge under these circumstances, rely upon rules of right and 
reasonable conduct, in opposition to the precedent? The old 
view of precedents, as expressed by Blackstone, is to the effect 
that it is the. duty of judges to maintain, not expound laws.’ 
Modern writers, however, do not concur with Mr. Blackstone’s 
idea, because they have learned too well the extent of judicial 
power.* 

A recent Georgia case refers to a decision in point as con- 
clusive authority which cannot be overruled.4 Therefore, as a 
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general rule, an old decision must be regarded as absolute law.! 
This is upon the ground that usage has made it so binding that 
it cannot be overturned.! Also, it may be considered that people 
have probably guided their affairs by it, and fixed their property 
rights in accordance with it. It may have become a rule of 
property. Blackstone’s reference to the emperor’s will, in the 
civil law, as a compulsory guide for future judges to use in 
founding their decisions, is, in principle, an indication of the 
position of the law with regard to precedents. Yet, when a 
decision is not of long standing, it may be overruled.’ 

A decision which is inconsistent with morals should be disre- 
garded, if possible. In such a case the court should search for 
an excuse to overthrow it. If the precedent is found to be in 
the slightest way inconsistent with any other decision, the 
reasons upon which it is based should be analyzed. If these 

reasons are unsatisfactory the court may ignore the decision.4 

The mere fact, however, that a decision is at variance with 
other decisions does not necessarily make it wrong, especially if 
the contrary decisions are by courts whose authority is not bind- 
ing. Hence, this is not sufficient cause for overturning a 
decision.® 

Therefore, the conclusion may be drawn from the preceding 
discussion that, generally, ethics are not sufficient to enable a 
court to overturn a well established precedent. In a case 
decided in the year eighteen hundred and fifty-six, the court laid 
down the principle that precedents must stand, unless obviously 
wrong. Thus, it may be said that where the precedent is 
clearly unreasonable, it may be disregarded. This is true even 
where the decision is of long standing. 

The doctrine, therefere, of ‘* stare decisis’’ is found not to 
be imperative.’ A South Carolina case, held that the Supreme 
Court of a State will not observe a precedent, and place its de- 
cision upon that precedent, regardless of whether, or not, the 
ground for the decision was reasonable. ‘* Stare decisis ’’ does 
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not require such interpretation of law.1 Hence, a decision 
made in violation of justice and good morals should be over- 
ruled, regardless of the doctrine of ‘ stare decisis.”’ Certainly, 
this doctrine, in all its importance, cannot mean the upholding 
of bad morals. If the doctrine of ‘* stare decisis’? was imper- 
ative, the law of the land would become an absurd science. 

Where thereis either inefficiency, or absence of precedent, 
the sound discretion of the judge must be employed. The law 
of the land should be composed of adjudications free from ab- 
surdity, and consistent with each other. Hence, if former 
decisions are in any way deficient, the court should not be 
required to follow them. 

The question, what the court must do when confronted witha 
case upon which the law is ineffectual, unsettled, or lacking, is 
practically difficult. Yet, the law is well-settled upon this ques- 

‘tion. It is certainly reasonable to argue that public demands 
must not be neglected because of legal inefficiancy. In France, 
where the court’s powers are very narrow, a judge is not allowed 
to refuse to give a decision because of the silence, obscurity, 
or inadequacy of the law.?_ If he disobeys this article, a fine of 
two hundred francs may be imposed. 

The judges are compelled to make decisions not previously 
provided for, that equity and the current ideas of the times may 
not be disregarded. The court certainly makes laws founded 
upon the customs or needs of society.3 Thus, it was held in 
England that when a question was presénted to the courts where 
there were no legal provisions, a right and wrong test could be 
applied.4 

A dispute between merchants could be settled in court regard- 
less of whether, or not, applicable law could be found. The 
proper thing for the judge to do in such a case is to investigate 
the moral sides of the dispute, and the customs of merchants. 
Another case furnishes a good illustration of the extent to which 
a judge may use rules of conduct. It was the custom of em- 
ployés of a railroad in England, to call the names of all the 
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stations shortly before these stations were reached. A prema- 
ture announcement of the name of a station, together with the 
cessation of the train’s motion caused a passenger to alight. He 
collided with an obstacle upon the track and was injured. 
There was no existing law, either requiring or restraining an 
employé from announcing the names of stations. The court, 
in considering the right of an official of a railroad to call out 
the names of stations, relied upon rules of conduct, which were 
consistent with custom and reason.! If a question of this kind 
arose again, the law would be established. When reasons of 
moral fitness and public convenience have been applied to a new 
problem common law has been made.? 

Of course, a distinction must be made between supplying the 
demands of a community and a judge’s personal conception of 
public needs. A judge may believe a certain law would aid the 
people, yet he may have no right to adopt it. Lord Mansfield’s 
view, that the reason and spirit of cases, not the letter of the 
particular precedent, made the law, is perhaps misleading. A 
judge is not permitted to disregard a binding decision, and act 
upon his conception of its justice. Evenif a rule of law is gen- 
erally regretted, it is valid, unless obviously repugnant to right 
and reason.® 


An Ohio case affords a good idea of the duty of a judge to 
overrule an obviously unjust decision. The question presented 
was whether an accord and satisfaction accepted by a creditor 
from a stranger, acted as a bar to a suit against the original 
debtor. The trial justice instructed the jury as a matter of 
law that the creditor could sue the debtor, unless he had 
assented to the substitution of the stranger in place of the 
debtor. The Supreme Court, however, decided that mere pre- 
cedent was not enough to compel a decision, the legal principle 
of which is neither just nor reasonable.® 

The object of law is the promotion of justice, and the aid of 
men in their relations toward each other. As law is the perfec- 
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tion of reason, decisions of a detrimental character should be 
disregarded. Precedent should be regarded more as the light 
of legal experience, than as arbitrary rules... When customs 
change, precedents should lose their force.? It is inconsistent 
with the highest purposes of law to make the decisions of to- 
day the law of to-morrow, unless justice is accomplished thereby. 
Society should not be cast into mould of positive law. By do- 
ing this the reason of law would be taken away. Diversity of 
thought would be dispensed with. Even the rights of a free 
people would be denied. Rational men would be the victims 
of the absurdities of other ages. 

If judges were not allowed to exercise discretion, accidental 
decisions would cause much trouble.* A most important case, 
decided in the year eighteen hundred and eighty-four, refers to 
stereotyped rules of law as often fallible.4 As one cause of 
this, the great change in commercial affairs is given. Modern 
judges do not regard past decisions as binding, where there is a 
complexity, or altered condition, of commercial affairs. Judge 
Sanderson, of the Supreme Court of California, has referred to 
former decisions as merely aids to the furtherence of justice.® 
Hence, they must yield to the later and superior claims of jus- 
tice. 

No better idea, of why the law should be made to conform to 
morals, can be found than the discussion of the doctrines of 
international law by Kent.6 Here is found the conception 
of international law by Vattel, as entirely free from arbitrary 
rules. He refers to this branch of law as founded upon public 
policy and sense, and sustained by the best interests of the 
nations.6 Again in referring to the law of this country, 
Kent considers it as a system of rules founded upon reason, 
morality, and custom.’ Briefly, when the United States of 
America became an independent nation, the various States 
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adopted those rules which the civilized nations of Europe had, 
by experience, proved to be consistent with good judgment and 
morals.! Therefore, if a new government adopts a system of 
law founded upen rules of conduct, reason, and high morals, it 
is reasonable to believe that it expects its judges to observe the 
old maxim, ‘* nihil quod est contra rationem est licitum.’’ * 


AtvA GROVER TIBBETTS. 
Boston, Mass. 
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NEUTRAL TERRITORIAL WATERS AS A NAVAL 
BASE. 


The vast and complicated interests involved in commerce as 
it exists to-day could not tolerate for a moment the conception 
of neutral duty that prevailed a century ago. The growth of 
such interests, through the extension of steam and the telegraph 
as agents of intercommunication, has, within a century inter- 
polated almost a new chapter into the code of existing inter- 
national law. Within that time the principle compelling a 
neutral state simply to refrain from helping either of two bel- 
ligerents has been supplemented by another requiring it to take 
care, to a remarkable extent, that neither shall be injured by 
acts over which it is supposed to exercise control. How modern 
the doctrine really is, in its fully developed form, is emphasized by 
the fact that not until the time of Washington and Jefferson was 
that part of it, requiring a neutral actively to prohibit within its 
limits acts injurious to a belligerent, fully and frankly recog- 
nized. Not until then was there a clear comprehension of the 
fact that 4 neutral is in duty bound to vindicate his neutrality ; 
that he is armed with certain powers and privileges to be exer- 
cised primarily in his own interest, secondarily in that of the 
family of nations considered as a whole. As Lord Bowen well 
expressed it in a pamphlet published in 1868 on the Alabama 
claims: ‘* The rights violated are those of the neutral only. 
May not the neutral do what he pleases with his own? If this 
were excellent learning it would be indifferent sense. In spite 
of local jurisconsults, America will still be of the opinion 
that she was very closely concerned with the uninterrupted 
equipment in English ports of cruisers like the Alabama.”’ 
Such an expression from an English jurist is in perfect accord 
with the English tendency which has existed since the Paris 
Declaration of 1856, to insist that neutrality demands a uniform 
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unfriendly attitude towards both belligerents, a tendency which 
imposes such extensive duties on neutrals that they have to do 
a portion of the work of the belligerents. 

Such was the general state of mind in which publicists found 
themselves when the devastations of the Confederate cruisers 
forced upon the world the consciousness that the then existing 
law of neutrality was entirely deficient in precise and effective 
prohibitions against the use of neutral territorial waters as a 
naval base. It is not generally understood, perhaps, that Cap- 
tain Semmes of the Alabama, who was the guiding and direct- 
ing force in the fitting out of the expeditions whose destructive 
work resulted in the claims, generically known as the Alabama 
claims, was one of the most astute and accomplished lawyers of 
his time. After the close of the civil war he practiced law for 
many years at Mobile where the writer of this article several 
times engaged with him in the trial of cases, civil and criminal. 
As his notable book (Service Afloat) clearly shows he was per- 
fectly familiar with the infirmities of the British Foreign En- 
listment Act of 1819 with whose prohibitions he was called upon 
to deal. Captain Semmes clearly understood that the framers 
of that act had not possessed sufficient foresight to provide for 
the prevention of war-like expeditions organized outside of neu- 
tral territory by the combination of elements issuing separately 
from it. An apology for such a lack of foresight has recently 
been made by an English publicist in the following form: «* Who 
may know the intent of a crafty and secret mind? A thousand 
tricks and devices may be employed to disarm suspicion. An 
unarmed vessel may be dispatched from a neutral port, arms 
and men from another, and the intent with which these elements 
were prepared and gathered together may only become apparent 
on their combination at some spot beyond the bounds of the 
neutral jurisdiction. May the neutral monarch suffer his laws 
thus to be rendered futile? If otherwise, when do well grounded 
suspicions amount to reasonable ground for active action, and 
circumstantial details constitute legal proof.’’ The fact is that 
no lack of foresight can justly be attributed to the draftsmen of 
the British Foreign Enlistment Act of 1819; no ordinary legis- 
lator can be expected to be endowed with a prophetic vision 
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through which he can provide for the frustration of novel com- 
binations of elements never dreamed of in his time. Inter- 
national law is an evolution out of human experience, and no 
prior experience had suggested the making of rules adequate to 
the occasion. For that reason Great Britain and the United 
States agreed upon the famous Three Rules, which, in time, will 
be accepted no doubt by the family of nations as the standard 
of neutral duty in the matter to which they relate. ‘* The high 
contracting parties agree to observe these rules as between them- 
selves in future, and to bring them to the knowledge of other 
maritime powers, and to invite them to accede to them.’’ The 
great unsettled question which the Geneva tribunal has left for 
future solution is that involving the duty of a neutral state to 
vindicate its neutrality by preventing the departure from its 
jurisdiction of the elements out of whose combination, out- 
side of its limits, an hostile expedition may be formed. 
‘*When do well-grounded suspicions amount to a reasonable 
ground for active action, and circumstantial details con- 
stitute legal proof?’’ No more satisfactory answer has so 
far been made than that of Dana, who says that ‘* the intent 
covers all cases and furnishes the test. It must be immaterial 
where the combination is to take place, whether here or else- 
where, if the acts done in our territory — whether acts of build- 
ing, fitting, arming, or of procuring materials for these acts — 
be done as part of a plan by which a vessel is to be sent out with 
intent that she shall be employed to cruise.’”’ The dying declara- 
tion of the first Hague Conference as entered in its final act 
was this: ‘*‘ The Conference desires that the question of the 
rights and duties of neutrals may be entered on the programme 
of a conference to be held at an early date.’’ The Second 
Hague Conference is near at hand and its programme is soon to 
be made up. Is it to include a project, which all maritime 
nations can accept, for the final settlement of the difficult and 
far-reaching problems whose solution was hopefully begun by 
the definition of the famous Three Rules agreed upon by Great 
Britain and the United States? 


Never since the international commotion occasioned by the 
careers of the Confederate cruisers has any event occurred which 
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has given rise to more discussion as to the modern rule forbid- 
ding the use of neutral territorial waters asa naval base than the 
progress of the Russian fleet from the Baltic to the Sea of 
Japan. When the critical moment came Russia found herself 
in a difficult situation with her Black Sea fleet bottled up by 
various treaty obligations; with the Mediterranean fleet under 
Admiral Wirenius at Jibuti, French Somaliland; and with the 
Baltic fleet neither concentrated nor prepared for its globe- 
encircling cruise. In her effort to utilize her naval strength 
under these difficult circumstances it became necessary for Russia 
to strain to the limit certainly the letter of the law, and at 
the same time to involve her ally France in the same predica- 
ment. The right of the powers to close the Straits at the 
entrance of the Black Sea to vessels of war established by the 
treaty of 1841 was confirmed by the treaties of 1856, by the 
London convention of 1871 and by the eighteenth protocol of 
the treaty of Berlin signed in 1878, In order to elude the pro- 
visions of those treaties Russia disguised three swift auxiliary 
cruisers as merchantmen and sent them through the straits, 
flying her commercial flag, one at least flying the Red Cross 
flag. It seems to be admitted that if these vessels had been 
bona fide merchantmen at the outset, Russia might have legally 
armed and commissioned them at sea. But as they were noth- 
ing of the kind the English contention was no doubt sound that 
their true status was that of privateers, and as such in violation 
of the Declaration of Paris. It was however the movements of 
Russia’s Baltic and Mediterranean fleets that involved the breach 
of the prohibition against neutral waters as a ‘* base of naval 
operations,’’ a phrase which occurs in the second of the Three 
Rules of the Treaty of Washington in the following form: 
‘¢ Secondly, not to permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations against 
the other, or for the purpose of the renewal or augmentation of 
military supplies or arms or the recruiting of men.’’ In con- 
struing that provision as to coaling the court in the Alabama 
claims said: ‘*‘ Whereas, in order to impart to any supplies of 
coal a character inconsistent with the second rule, prohibiting 
the use of neutral ports or waters as a base of naval operations 
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for a belligerent it is necessary that the said supplies be con- 
nected with special circumstances of time, of persons, or of 
place which may combine to give them such character.’’ While 
under that construction one coaling might be innocent, repeated 
coalings at the same neutral port might make that port a base 
of naval operations. It would seem to be clear, in the light of 
the foregoing rule and its interpretation, —if they are to be 
taken as fair statements of what the existing international rule 
should be, —that when belligerent war ships use neutral waters 
as a place from which they can sally forth on errands of war 
and to which they can retreat when hard pressed, or use such 
waters as a naval rendezvous where portions of a fleet can 
gather, they make such waters a ‘* base of naval operations.”’ 
Did France offend during the recent war against such prohibi- 
tions in Russia’s interest, when we take into account her order 
issued April 26, 1898, providing (1) ** In no case can a belliger- 
ent make use of a French port, or one belonging to a protected 
state, for a warlike purpose.’’ (2) ‘* The duration of the stay 
which belligerent vessels not accompanied by a prize may make 
in our ports, has not been defined by any special regulation. 
But in order to obtain authorization to make such a stay they 
are required to conform to the ordinary conditions of neu- 
trality.”’ Inasummary of such conditions is found the fol- 
lowing: (c) ‘* they must abstain from making the place they 
are in, the base of any operations against their enemy.’’ And 
yet when Admiral Wirenius was ordered home via the Red Sea 
and the Suez Canal he did not leave Jibuti until thirty-six hours 
after he was told to do so, having coaled from his colliers in 
French waters. Such was the prelude to his use of the Gulf of 
Suez as a cruising ground where for days he menaced all neutra] 
shipping that approached the Canal, by seizing several prizes 
which he brought to the Gulf of Suez. All commerce that 
attempted to pass through was thus within his grasp and 
subject to his inspection, despite the convention of 1888 
which provides: ‘* Article 1. The Suez Maritime Canal 
shall always be free and open, in time of war as in time of 
peace to every vessel of commerce or war without distinction of 
flag. Consequently the High Contracting Parties agree not in 
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any way to interfere with the free use of the Canal in time of 
war as in time of peace. The canal shall never be subjected to 
the exercise of the right of blockade. * * * That no right of 
war, no act of hostility, nor any act having for its object to 
obstruct the free navigation of the canal, shall be committed in 
the canal and its ports of access, as well as within a radius of 
three marine miles from those ports.’’ Even if he did hover at 
a legal distance from the approaches to the canal, he seemed to 
have broken the spirit of the law by remaining close enough to 
maintain an effective blockade. And yet such a condition of 
things can be easily repeated unless the Powers see fit to 
increase the extent of the neutral waters adjacent to the canal. 
While returning through the Red Sea Wirenius captured three 
neutral merchantmen laden with coal for Japan. 

More notable however is the long voyage of the Baltic fleet to 
the East presenting as it does questions as to the supply of coal 
by neutrals to belligerents, repairs permissible in neutral ports, 
and duration of stay in neutral waters. When at the end of 
December, 1904, the collier fleet put in at St. Mary’s island on 
the east coast of Madagascar the Russian fleet was already there ; 
and for nearly two months and a half the Russian ships gathered, 
exercised their raw crews, provisioned and practiced gun-firing 
at Nossi Be, inside the northerly portion of Madagascar, terri- 
torial French waters, since Madagascar had become a colony 
of France. Thus there was training, coaling, provisioning, 
concentrating for the forward movement within Madagascar 
waters, which thereby became a ‘‘ base of naval operations,”’ 
despite the French order heretofore quoted providing that 
‘*they must abstain from making the place they are in, the 
base of any operation against their enemy.’’ And yet as Japan 
made no protest can France be reproached for non-action. 
When Rozhdestvensky proceeded up the coast of French Indo- 
China to Kamnrah Bay, where he was reported April 14, it was 
with the evident purpose of lingering there until he could be 
joined by Nebogatoff who had left Libau, February 15. The 
correspondent of the London Times in his dispatch sent from 
Saigon, April 30, stated, ‘* that without French assistance, which 
allowed the Baltic fleet to rendezvous there, to receive the fulles~ 
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supplies of coal, cattle, water, fresh and other provisions, and 
also to make full use of the French telegraphs, the Russian fleet 
would have been in sad straits.’” Under such conditions the 
Japanese minister to France called the attention of its govern- 
ment to its duty, and an effort was undoubtedly made to force 
the Russians to move on, with but little success however as 
Rozhdestvensky simply advanced a little farther up the coast in 
order to be joined by the fleet under Nebogatoff which appeared 
near Saigon, May 9. However, when he attempted to go up the 
river he was warned away by the French officials who insisted that 
the meeting of the fleets should take place outside of territorial 
waters. Not until May 14, did the united naval array of Russia 
depart from the coast of Annam on its northward course to the 
Tsu-Shima Straits, where the great engagement began on May 
27. Will the approaching Conference at The Hague be able to 
suggest a new set of rules whose enforcement will prevent a 
substantial violation of the spirit of the law of neutrality as to 
the use of neutral waters as a ‘* base of naval operation’”’ by a 
belligerent fleet careful to refrain from any pronounced breach 
of its letter? ; 


Hannis TAYLor. 
WasHINGTON, D. C, 
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Mr. Justice OLtvER WENDELL Ho.mes, whose portrait we publish in 
the present number of the Review was born at Boston, March 8, 1841, 
inheriting his father’s name, famous in literature. Through his 
mother who was the daughter of Charles Jackson, a justice of the Su- 
preme Judicial Court of Massachusetts from 1813 to 1824, he may have 
inherited a love of the law, and something of the mental qualities that 
have made him famous as a legal author and as a judge. In his senior 
year at Harvard College, in April, 1861, he enlisted in a battalion of 
Infaniry stationed at Fort Independence, Boston Harbor, where as the 
chosen poet of his class he wrote the poem he delivered on Class Day 
of that year. In July of the same year he was commissioned first lieu- 
tenant of Company A, 20th Mass. Infantry. October 21st, the same 
year he was wounded in the breast at Ball’s Bluff. March 23, 1862, he 
was commissioned captain of a company in his regiment, and on 
September 17, the same year at Antietam he was wounded in the neck. 
After this battle his father went in search for him, and wrote a very 
interesting account of his search entitled, ‘‘ My Hunt after the Cap- 
tain,’’ in the Atlantic for December of that year. At Mayre’s Hill, 
Fredericksburg, May 3, 1863, he was wounded in the foot. In July 5 
of that year he was commissioned lieutenant-colonel of his regiment, 
but this was so greatly reduced in numbers that he was not mustered 
in. Afterwards he served as a staff officer till the 17th of July, 1864, 
when, the term of his enlistment having expired, he was mustered out 
of service. 

He graduated from the Harvard Law School in 1866. The next 
year he was admitted a member of the Massachusetts bar, and began 
the practice of his profession in Boston. He was editor of this Review 
for the years 1871, 1872 and 1873, during a part of which time Arthur 
G. Sedgwick was associated with him. Volumes V, VI and VII were 
issued under charge of these editors. The articles written by Mr. 
Holmes during this period attracted much attention from students of 
the law as a science and when subsequently revised were published in 
his well known book on ‘* Common Law.’’' In the preface to this book 
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the author says: ‘‘ This book is written in pursuance of a plan which I 
have long hadinmind. I had taken a first step in publishing a number 
of articles in the American Law Review, but I should hardly have 
attempted the task of writing a connected treatise at the present time, 
had it not been for the invitation to deliver a course of lectures at the 
Lowell Institute in Boston. That invitation encouraged me to do what 
was in my power to accomplish my wish. The necessity of preparing 
for the lectures made it easier to go farther, and prepare for printing 
and accordingly I did so. I have made such use as I thought fit of my 
articles in the Law Review, but much of what has been taken from 
that source has been rearranged, rewritten and enlarged, and the 
greater part of the work is new. The lectures as actually delivered 
were a good deal simplified and were twelve in number.’’ The publi- 
cation of this book gave Mr. Holmes a great reputation at home and in 
Europe. The London Spectator characterized it as *‘ the most origi- 
nal work of legal speculation which has appeared in English since the 
publication of Sir Henry Maine’s Ancient Law.’’ 

In 1873 Mr. Holmes edited the 12th edition of Kent’s Commentaries, 
adding many elaborate notes, and this edition has been the standard 
edition ever since, the subsequent editions building upon that. 

From 1873 to 1882 Mr. Holmes was a member of the prominent law 
firm of Shattuck, Holmes & Munroe. He had just been appointed a 
professor in the Harvard Law School in 1882, when he was appointed 
an associate justice of the Supreme Judicial Court of Massachusetts, 
of which court he became Chief Justice in 1899. On December 4, 
1902, he was appointed an associate justice of the Supreme Court of 
the United States. 


Law — Tue Starr or Honesty AND THE SHIELD oF INNOCENCE. — 
These were the concluding words of the peroration of Lord Brougham’s 
great speech on Law Reform. 

In February, 1828, while the dissensions among the Whigs were still 
only partially healed, Brougham moved in the House of Commons that 
a commission should be issued to enquire into the defects occassioned 
by time and otherwise, in the laws of the realm, and into the measures 
necessary for removing the same. It was perhaps the most striking 
indictment of our legal system which has ever been delivered by an 
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English lawyer. Chancery and Lord Eldon had hitherto borne the 
brunt of the reformers’ onslaught. Brougham took upon himself to 
show that in every department of our jurisprudence, in the common 
law, in the criminal law, in the ecclesiastical law, in the shoals of the 
petty local courts, there were to be found abuses and anachronisms not 
less glaring or less productive of daily misery and injustice. Those of 
us to-day who may be inclined, in moments of irritation, to murmur 
with Mr. Bumble that ‘‘ the law is a ass,’’ may gain from this speech a 
picture of the heavy burdens under which our grandparents and great- 
grandparents carried on their existence. They may gaze in wonder, 
‘* at that series of penal statutes, the most bloody and inefficient in the 
world, at the puerile fictions which made every declaration and every 
plea unintelligible both to plaintiff and defendant, at the mummery of 
fines and recoveries, at the chaos of precedents, at the bottomless pit 
of Chancery.’’! 

It is startling to be reminded how much of the barbarism of the 
fourteenth had survived into the nineteenth century. 

Brougham spoke, according to Hayward, who timed him, exactly 
six hours and three minutes by the clock, and he exhausted a hatful of 
oranges, which were all the refreshment then tolerated by the custom 
of the House. By the time he had reached the peroration he was faiut 
yet pursuing ; still his voice carried him through the sentences which, 
to my mind are the noblest he ever uttered :— 

It was the boast of Augustus— it formed part of the glare in which the 
perfidies of his earlier years were lost — that he found Rome of brick and 
left it of marble; a praise not unworthy a great prince, and to which the 
present reign also has its claims. But how much nobler will be the sover- 
eign’s boast when he shall have it to say that he found law deur and left 
it cheap; found it a sealed book, left it a living letter; found it the patri- 
mony of the rich, left it the inheritance of the poor; found it the two- 
edged sword of craft and oppression, left it the staff of honesty and the 
shield of innocence. 

This speech may be said without exaggeration to have led, directly 
or indirectly, to a greater number of beneficial and useful reforms than 
other, ancient or modern, and its extraordinary wealth of detail may 
be recommended to those who are inclined to scoff at the qualifications 
of Brougham as an initiator of legislation. The immediate fruit was 
the appointment by Lord Lyndhurst of two royal commissions on the 
law of real property and on the procedure of the Courts of Common 
Law, while Peel’s great work in the consolidation and amelioration of 
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the penal code derived no small stimulus from the same quarter. — 
From The Victorian Chancellors by J. B. Atlay, Vol. 1, 1906. 


Lanp Titte ReGisTRATION IN SEVERAL Countries. The Com- 
mittee of the Pennsylvania Bar Association on Registration of Land 
Titles made a report at the meeting in 1905 in which they submitted 
a special report by one member of the Committee, Charles Wetherill, 
Esq., of Philadelphia, in which he embodied the information he had 
obtained in regard to the history, progress and present state of the law 
upon the subject of the registration of land titles in many countries. 
This member of the committee has in previous reports set forth his 
views on this subject to the effect that as a preliminary to a statute 
providing for title registration there should be an official public survey 
of all individual estates or private land holdings in the city, county or 
States to which any statute providing for title registration should 
apply. Of course it would be a great convenience to have such an 
official survey, but that is not at all essential. It would save a peti- 
tioner for registration some expense in procuring a survey and plan ; 
but we very much doubt the practicability of requiring such a public 
survey. In most States there would never be enacted any system of 
title registration if a public survey were to be required. Moreover, we 
do not believe that a public survey would be accurate enough and care- 
ful enough in detail, showing the location of buildings and fences, pas- 
sage-ways and other easements, to authorize a court to make decrees in 
accordance therewith. Besides a public survey would be altogether 
out of date in that part of a city or county first surveyed, before the 
survey was completed in another part. It would take many years to 
complete an official survey of a city or county. Changes in holdings 
are constantly going on, and changes on the surface of the land; new 
buildings, new blocks, new streets, new private ways, new restrictions 
imposed and new easements acquired. The only survey and plan of 
land fit to present to a court with a petition for registration is a survey 
and plan showing the land and the location of the buildings, fences and 
other structures upon it and upon adjacent lands at the time of the fil- 
ing of the petition for registration. While therefore an official public 
survey would be of use, it would soon be out of date, and a new sur- 
vey would in many cases be required to enable a court to order a de- 
cree. A survey sufficient for taxation is one thing and a survey for 
establishing title is quite another thing. No city, county or State 
would stand the expense of an accurate public survey which is to be 
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kept up for all time or till all titles shall be registered. Therefore we 
venture to say that a public official survey is wholly impracticable in 
this country, and moreover wholly unnecessary for title registration. 

We quote from Mr. Wetherill’s report some interesting statements as 
to the progress and present state of the system of title registration. 
He says: ‘‘ Hon. Charles T. Davis, Associate Judge of the Land 
Registration Court of Massachusetts, informs us that the system oper- 
ated in his court seems to be growing in public favor, that its business 
is steadily and largely increasing, and that the legal experiment of the 
conclusive recording of land titles in Massachusetts is successful. No 
amendment or change of the law on this subject has been made in this 
State. 

‘¢ Hon. Theodore Sheldon, Examiner of Land Titles in the Land 
Registry Office of Cook County, Illinois, which includes Chicago, states 
that his office is very busy and its work constantly increasing. An act 
was passed in 1903, providing for the compulsory registration of the 
land titles of decedents; and this act was adopted on a referendum 
election for Cook County, by an overwhelming majority. The con- 
stitutionality of this law has been questioned and is now being litigated, 
but the case is not decided. If the law is held to be valid, the result 
will be that all the land titles in Chicago as the owners die, will be 
gradually registered and placed under the Torrens legal system. 

‘¢ In Colorado the registry law copied from the Illinois act has not 
attracted the favor either of the land owner or of the legal profession ; 
very few titles have been registered under it, and the law is almost a 
dead letter on the statute book. * * * 

‘¢From England, Mr. Brickdale, the Registrar of the Land Title 
Registry in London, writes to us that up to the end of 1904 about 78,- 
000 land titles, representing in value 86,600,000 pounds (over four 
hundred million dollars), had been registered in the public office in his 
charge, and that 78,800 subsequent transactions had also been regis- 
tered. Of this enormous mass of business only four appeals were 
taken to the Chancery Division, from decisions and orders of the Reg- 
istrar. The insurance fund made up from the surplus receipts amounts 
to 50,000 pounds. Only one claim against it has been presented. It 
is based on a forged instrument of transfer and is for 500 pounds. 
This registry pays all its expenses out of its fees and charges, and has 
a considerable yearly surplus besides, which is being applied to gradu- 
ally pay for a large office building for the department, now being built, 
and also to maintain the insurance fund above mentioned. A parlia- 
mentary report stating in detail the recent and present operation of 
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_ this registry is being prepared, and the Registrar writes that when it is 
published he will send one to your Committee. The operation of the 
compulsory registry is limited to the county of London, and has not 
been extended to any other portion of Great Britain. * * * 

‘¢ Your Committee has also corresponded with Dr. Juris Lonholm, a 
professor of law in the Imperial University of Japan, as to the land laws 
of the Japanese. Dr. Lonholm has been a judge of a Land Court in 
Brunswick, Germany, before his residence in Tokio, and is well versed 
in the European law as to real estate, especially the German land 
title registry. He informs us that several years since the Government 
of Japan modified the ancient feudal land law so far as to introduce 
a registry of land titles, transfer and lien based on the German law, 
and that he had at the time of its passage translated this law into 
Englishh * * * 

‘¢ We have also made such examination as we could of the laws of 
other foreign countries on the subject, on which we report as follows: 
As to Denmark, Norway and Sweden, the legal system of land title 
registration of these countries differs somewhat from the German. Its 
history is entirely different. and the development of the law is ex- 
tremely interesting. Originally, it seems, land was conveyed as in 
England, by deed sealed and delivered, but in A.D. 1550, a law was 
enacted in Denmark by which the parties to sales, donations, and 
mortgages of land produced the deed in the provincial court in which 
the lands were situate. The deed was then read in the open court. and 
this was noted in writing upon it, and it was ordered to be recorded by 
the Judge; it was then recorded ‘ word for word’ by the clerk of the 
court, in books kept for that purpose, called the ‘ Protocol of Deeds 
and Mortgages,’ and finally delivered to the grantee. Deeds not so 
registered were void as against subsequent lawfully registered deeds. 
This was the law of Denmark and Norway in A. D. 1683, as contained 
in the code of Christian V. hereinafter mentioned, and also it seems, 
of Sweden at the same period. 

‘This recording of the deed, ‘ word for word,’ is probably the 
origin of our own recording acts, as this law was doubtless well known 
to the Swedish colonists along the Delaware. This judicial system of 
conveyancing has since been improved by the addition of the Cadastral 
survey and located index, kept under judicial supervision, taken from 
the German law. The index registry is threefold showing: First, the 
location, size, boundaries, etc., of the property ; second, the successive 
changes in ownership; third, mortgages, liens and claims adverse to 
the owner’s title. The title of the registered purchaser or mortgagee is 
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absolute and indefeasible except as to prior registered claims, and a 
certificate of this is issued to him by the court, together with the 
the recorded deed. 

‘* As to Russia it is dfficult to consider the development of the law 
of land transfer and lien, apart from the history of serfdom, or feudal 
villanage, which was, until recently, universal. * * * 

‘* Registration of all land transfers, accompanied by a legal process 
of investiture with public notice of the change of ownership, dated from 
an edict in 1649, but this system failed to deal adequately with these 
new conditions, and in 1866 a special commission was appointed to 
consider the subject, and the result was the law of May 19, 1881, which 
introduced a legal system of registration of land titles and conveyancing 
based on the Prussian Act of 1872, which was further arranged by 
rules appended in 1887 to Article 708 of the Russian Civil Code, which 
law is now in force. It was translated into French for the Society in 
Paris for the Study of Comparative Law, in 1882, but there is no 
English translation. 

‘¢In Austria, registration of land title by court process dates back 
to the middle ages in certain localities, notably in Vienna and Bohemia 
and these local customs led to a national system which is embodied in 
the Civil Code of 1811. This was rearranged on a basis similar to the 
Prussian by law of July 25, 1871, which was by its terms subject to be 
adopted by the various provinces. It was gradually introduced 
and is now the law of the entire country. In the Kingdom of Hungary 
the same system was introduced by a series of laws, the first in 1840, 
revived and improved in 1880. * * * 

‘¢ As to Switzerland, the French notarial system of conveyance pre- 
vails in Geneva and several other cantons toward the French boundary. 
The German judicial system of title registry is the law of Unterwalden 
and several of the German cantons, while in Berne, Lucerne, Zurich 
and several more, land is conveyed by deed, registered on a plan ap- 
parently resembling the registries kept in York and formerly in Middle- 
sex, England; thus it appears that Switzerland has within it all the 
European systems of land transfer. _ 

‘¢ So faras this committee has been able to investigate the subject, con- 
veyance and mortgaging of land on the continent of Europe is, speaking 
generally, regulated either by the French system of execution of a writ- 
ten instrument before a notary followed by inscription in a public reg- 
istry ; or the German system of a judicial registry of title, in which all 
transfers, liens and claims must be noted under judicial supervision, the 
registered owner or lienholder having title absolute and indefeasible, 
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except for prior estates and claims duly registered, the land being 
identified by a public survey called a Cadaster. 

‘¢ The French, or notarial, system prevails in France, Holland, Bel- 
gium, Portugal, Spain, Italy, Greece, Egypt and in the French cantons 
of Switzerland. 

‘¢ The German, or judicial, system prevails in Austria-Hungary, the 
entire German Empire, Demark, Sweden, Norway, Russia, the City of 
London, and the German cantons of Switzerland. It is also the law — 
probably modified by Oriental customs — of Turkey and Japan. In 
the form known as the Torrens Law, it prevails in Australia and the 
other British colonies in the Pacific Ocean, in British North America, 
in the Philippine Islands and a voluntary system in Ireland. 

‘¢ The French notarial law gives about the same certainty and security 
to the purchaser and lienholder that is afforded by the law of Pennsyl- 
vania, but conveyances are heavily taxed under this law. 

‘¢In France and Italy the custs of transfer average five per cent of 
the purchase money; in Belgium four and a half per cent and in Port- 
ugal ten per cent, and on this point the system is inferior to our own. 

‘‘'The German system is superior to ours. It is simple, easily 
understood, absolutely just. Its introduction into Pennsylvania would 
not involve any radical change of law, and it is not violative of any 
principle of the Ameriean constitutions; is has the additional merit of 
being very cheap in the cost of its administration, after the cost of 
founding the survey has been met. It gives a practically indefeasible 
title to the purchaser for value, and absolute security to the mortgagee 
and lien claimant. Under its provisions land is a quick asset on which 
money can be raised in any amount large or small which its intrinsic 
value justifies at a miuimum of expense and delay. Where it has been 
adopted, it has increased the value of land, the bulk of dealings in 
realty, and the facility of borrowing money, by stimulating invest- 
ment in mortgages, and at the same time lowering the charges against 
the borrower. Above all, it has encouraged the young workingmen to 
become the owners of their homes, thereby assisting the most deserving 
class in the community. 

‘¢ The present lawin Pennsylvania, and in the United States generally, 
is grossly unjust to the purchaser of land and the investor in mortgages. 
It applies to them the doctrine ‘‘ caveat emptor ’’ in its fullest force, 
but fails to provide any record whatever of many facts as to which it is 
the legal duty of the purchaser to inquire and which are peculiarly within 
the knowledge of the vendor, but which he is under no duty to disclose. 
Where the law places the duty of inquiry, it should also supply legal 
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means whereby the inquiry enjoined should be correctly and con- 
clusively answered. This evident failure of justice the German and 
Scandinavian laws completely remedy, and their benefit is so evident 
that this committee would recommend tentative legislation to introduce 
and gradually perfect the public survey, and proper accompanying in- 
dexes, on the model of the German Cadastral survey, in those localities 
where the land values justify the expense. In countries or cities where 
public surveys are now lawfully maintained, improvement thereof might 
be provided along the lines of the drafted act herein above set forth ; 
where there are no surveys they might be formed in localities constitu- 
tionally classified by the plotting and notation of deeds, by the official 
surveyor upon the public plans and index as they are recorded, by 
legislation based on the provisions of the special act which created the 
Department of Surveys in Philadelphia. This would not probably pro- 
duce entirely accurate results at first, but would in time develop into 
complete, correct and adequate surveys, on which a judicial system of 
registry of land title, transfer and lien might be safely, easily and 
beneficially founded.’’ 


Tue Twetve Tastes — Are Torey AvTHENTIC? — The image- 
breakers long ago read to us from the works of Confucius his state. 
ment of the golden rule in almost the identical terms in which we have 
always read itin the New Testament. Other image-breakers have come 
along recently, and told us that the story of Adam and Eve is a legend 
with which the primitive orientals entertained each other many centuries 
before the time assigned in the Old Testament. And now Mr. Henry 
Goudy in the Juridical Review for June, 1905, comes and tells us that 
learned historians declare there are erroneous dates even in the history 
of the law; and particularly that the Twelve Tables were not drawn up 
and published some 450 years before Christ as stated by the Roman 
historians, but that the date of this code of laws is from one and a half ‘ 
to two and a half centuries later than that date. Mr. Goudy says: © 
‘*Though a good many of the details, given by Livy and others, re- 
garding the publication of the Tables, e. g., the sending of a commis- 
sion to Greece, and the story of Virginia and Appius Claudius, have 
been discredited by modern writers as mythical, there has till recently 
been no doubt raised that such a code was actually drawn up, and that 
it was published at the date mentioned. Not the most iconoclastic 
historian ventured to dispute it. Alike by Niebuhr, Mommsen, Schweg- 
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ler, and their school, the tradition has been to this extent, accepted 
without cavil. A short time ago, however, an Italian historian, Pro- 
fessor Ettore Pais of Turin, in a work on Roman history, which has 
not been completed, challenged the whole tradition, and has maintained, 
with much learning and ability, that not only is the received account 
of the decemviral legislation wholly legendary and unauthentic, but 
that the same must be said of practically the whole history of Rome 
prior to about the year 300 B.C. This work has attracted a good 
deal of attention, and caused a considerable flutter among students of 
comparative history on the Continent. The principal basis on which 
Pais’s arguments rest is, that the early Roman annalists (the pontiffs 
in particular) persistently gave earlier dates to events recounted by 
them than tradition warranted, and so falsified their early history. 
They sought in this way to glorify the antiquity of Rome; and the 
later Roman historiographers and historians, with the same object, 
frequently endeavored, while being more historically accurate, to save 
these early dates by inventing new traditions to harmonize with them. 
As evidence of this, Pais founds, inter alia, upon what is called the 
duplication of events in Roman history. It is a fact well known to 
students, and has always been puzzling, that occasionally constitutional 
events are chronicled as having occurred in nearly the same way on more 
than one occasion. According to Pais, the older annalists had placed 
the actual event too early to fit in with other historic facts, and their 
successors, in order to escape contradictions and incongruities, were 
forced to bring it down toa later date. This they did, however, not 
by simply correcting the date, but by inventing or adopting tradition of 
a more ancient occurrence of the same nature as the later and authentic 
* * 

The general theory of Pais has been taken up by a French writer on 
Comparative Law, Professor Lambert of Lyons, who positively brings 
down the date of the XII Tables to about 200 B. C., i.e., two and a 
half centuries later than we have all been taught and hitherto 
believed. . 

Mr. Goudy controverts the contentions of these authors on the 
ground that the style and language of the Twelve Tables are evidence 
in favor of their authenticity ; that the contents of these laws are thor- 
oughly archaic. Whether the Twelve Tables were actually inscribed 
on brass or other material, and set up in the Forum as described by 
Livy is a disputed one. But such inscription was the usual method of 
publishing statutes, as witness the recently discovered Code of Ham- 
murabi, dating some 2000 years before the Roman Code. 


i 
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THe GREATER THE TRUTH THE GREATER THE LiBEL. — The author- 


ship of this maxim is usually attributed to Lord Mansfield. Burns 
wrote in ‘* The Reproof ’’?: — 


Dost not know that old Mansfield, 
Who writes like the Bible, 

Says the more tis a truth, sir, 
The more ’tis a libel?” 


Again, we meet the phrase in the poems of Moore, ‘‘ A Case of 
Libel — 


It was nuts for the Father of Lies, 
As that wily fiend is named in the Bible, 
To find it settled by law so wise, 
The greater the truth, the greater the libel. 


At the present day the maxim applies only to criminal proceedings, 
and it is stated in modern text-books that it was never at any time 
applicable to a civil action. Mr. Blake Odgers, in his Outlines of the 
Law of Libel, humorously remarks that the phrase has become a sort of 
catchword with the man in the street, who is rather prone to air it in 
order to show how wicked and absurd the law of England is. Yet 
there is something to be said on behalf of the much-maligned ‘‘ man in 
the street,’’ for his misconception may perhaps be due in some measure 
to the confusion which apparently prevailed in the eighteenth century. 
In the library of the Inner Temple there is a quaint old text-book on 
the law of libel, published in 1765 (probably the oldest work dealing 
with civil proceeding for defamation), and written by ‘‘ A Gentleman 
of the Inner Temple,’’ in which the following passage. occurs: ‘ It 
seems now settled that no scandal in writing is any more justifiable 
in acivil action than in an indictment or information at the suit of 
the Crown; for though in actions for words the law through compas- 
sion admits the truth of the charge to be pleaded as a justification, yet 
this tenderness of the law is not to be extended to written scandal, in 
which the author acts with more coolness, whereas in words men often 
in a heat and passion say things which they are afterwards ashamed of, 
yet the scandal sooner dies away and is forgotton ; and therefore, from 
the greater degree of mischief and malice attending the one than the 
other, the law allows the party to justify in an action for words, though 
not for written scandal.’ ’ 

In support of this view the ‘‘ Gentleman of the Inner Temple ’’ cites 
Rex v. Roberts.! This case does not appear in the published reports, 


1 B. R. M. T., 8 Geo. 2. 
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but it is referred to by Holt in his Law of Libel (1812) as being con- 
sidered at one time as an authority. Holt cites a dictum of Lord 
Hardwicke in this case ; ‘‘ It is said that if an action were brought, the 
fact, if true, might be justified; but I think this is a mistake, I never 
heard of such a justification in an action for libel even hinted at. The 
law is too carefnl in discountenancing such practices.’’ Holt, how- 
ever, adds that in 1812 Rex v. Roberts was no longer considered good 
law, and refers to two unreported cases — King v. Parsons (1799) and 
Plunkett v. Cobbett (1804) — as authorities for the admission of the 
truth of the charge as a complete defense. 

The non-admission of the truth seems to have been a legacy from the 
Star Chamber jurisdiction, which in turn adopfed the severe Roman 
law De Libellis Famosis. Hudson, in his treaties on the Star Chamber, 
points out that this court has swept away ‘‘a gross error from the law 
of England ’’—i.e., that it is not a libel if the words be true.’’ 
Hudson further states that while spoken words may be justified, if the 
scandal be put in writing it is then ‘‘ past any justification, for it is 
not the matter but the manner which is punishable; fer as the woman 
said, she would never grieve to have been told of her red nose, if she 
had not one indeed.’’ : 

As late as 1843, Lord Brougham, when giving evidence before the 
committee of the House of Lords appointed to inquire into the law of 
defamation, said: ‘‘ I am quite clear that the truth ought not to be 
made decisive either in civil or criminal proceedings, for cases may be 
found where the truth, instead of being a justification, would be an 
aggravation.’’ This seems to have been the general view of those who 
were called before this commission, among whom were judges, magis- 
trates and newspaper editors. Their evidence throws a valuable side- 
light on the subject of defamation. 

One of the dangers involved in the admission of the truth as a defence 
is clearly shown by a witness named John Black, who was editor of the 
Morning Chronicle. When asked whether he had considered the law of 
libel, he naively replied, ‘* More often than I could wish for.’’ He 
then referred to a newspaper established for the express purpose of dis- 
seminating scandalous libels. This paper, the Argus, employed a pro- 
fessional pugilist on its staff, who received 3} guineas a week as 
nominal editor. He was a powerful man, about seven feet high, known 
in the neighborhood as the Duke of St. Giles, and head of the clan 
M’Carthy, and was able to muster a thousand hooligans from the local- 
ity at a moment’s notice. When anybody called with a horsewhip and 
asked for the editor, in the words of the report, ‘* He rose up, and said, 
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‘Iam,’ and the party bolted with all possible speed.’’ This ‘* Duke 
of St. Giles ’’ seems to have his counterpart at the present day in Ger- 
many, where the Sitzredacteur is employed to go to prison when the real 
editor transgresses the Press laws. 

Another witness, the editor of the Examiner, did not seem to have 
quite made up his mind on this point. He was then pressed. ‘‘ Do 
you not consider,’’ he was asked, ‘‘ that the admission of evidence of 
the truth would greatly aggravate the pain and mischief caused by the 
publication of the libel?’’ ‘‘ Yes,’’ he replied, ‘* but that is the case 
in any proceeding. Being dragged from private life into court is a 
great pain. There is a great pain, it seems to me, in the whole opera- 
tion of seeking justice.’’ A further question was then put to him: ‘If 
a lady should be held up to the public as having false hair, false teeth, 
and false eyebrows, which is utterly unknown to anybody but her wait- 
ing-maid, that, if proved, is an absolute defence. Do you approve of 
that?’’ This hypothetical case seems to have clinched the question 
with him, for he replied, ‘‘ No, I certainly do not.’’ Although his 
reply does not carry us much furthur, it is at least an interesting 
example of Early Victorian ethics. 

In Lord Denman’s view, the admission of the truth as a defence 
tended to enable the wrongdoer to take advantage of his own wrong, by 
challenging the character of the person injured. The upshot of this 
commission was a recommendation that the truth should not be a suffi- 
cient defence in an action for libel or slander, unless the publication 
was also for the benefit of the community. One of the principles on 
which this recommendation was based seems to have been the hardship 
caused by raking up some forgotten peccadillo of the past, at a time 
when a man has turned over a new leaf, and is leading a respectable 
life. This is, no doubt, a serious defect in the present state of the law ; 
but hard cases never make good law, and the safeguard of the plaintiff 
is that the justification must be as broad as the charge,!in other words, 
it must be true in substance and in fact. As a rule a really malicious 
defendant, unless he has an intimate acquaintnce with the law of libel, 
will overstep the mark, and be unable to prove the complete truth of 
his allegations. Another reason for the admission of the truth as a 
defence is that given by Mr. Justice Littledale in McPherson v. 
Daniels,? ‘¢ The plaintiff is not entitled to recover damages in respect 
of an injury to a character which he does not possess.’’ England and 
America seem to stand alone in adopting this principle, while colonial 


1 Weaver v. Lioyd, 2 B. & C. 678. 2 1829, 10 B. & C. 272. 
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and foreign Legislatures require, in addition, that the publication should 
be for the public benefit. — Law Times. 


Tae Supreme Court or THE Unitrep States. — We had always 
been under the impression that the Constitution of our country vested 
the supreme judicial power in the courts — ‘‘ in the Supreme Court and 
in such inferior courts as the Congress may establish ;’’ and we thought 
that this fundamental instrument provided that ‘‘ the judicial power shall 
extend to all cases, in law or equity, arising under the constitution 
or the laws of the United States.’’ It seems, however, that there are 
senators and others so impressed with their own wisdom, or with the 
combined wisdom of the Congress, that there is no occasion for any 
tribunal to sit in judgment upon the enactments of Congress; that 
whatever Congress enacts is constitutional. ‘They seem to say that 
they, better than any other tribunal can interpret the Constitution. 
‘** Are the courts of the United States appellate tribunals to sit in judg- 
ment on the wisdom of Congress?’’ This is the question of Senator 
Dolliver of Iowa. Well, we are disposed to believe that the ‘‘ wisdom 
of Congress’’ is sometimes folly; and we are disposed to believe that 
where this wisdom passes the limit of its constitutional powers, a higher 
tribunal with authority to determine whether Congress has exercised 
its constitutional powers will continue, upon occasion, to pronounce its 
acts null and void. ‘The people believe in the Supreme Court. They 
believe that if this tribunal had not the power to determine the consti- 
tutionality of the acts of Congress, confusion, anarchy and dissolution 
would ultimately follow. A like result would follow a limitation of 
this judicial power, if such a limitation were possible. This view is well 
expressed by a Boston daily paper: ‘‘ The Supreme Court is con- 
fessedly the conscience of the whole nation. It is the last national 
resort against a dictator ora mob. It is the supreme test of a national 
honesty, and national morals and national uprightness. To limit the 
power of the Supreme Court only to such questions as Congress 
chooses to let it pass upon, is to put up a new ideal of a republic; a 
republic without a conscience; a republic without due regard for 
right and wrong; a republic whose creed is the plunder of the rich to 
satisfy the prejudices of the socialist and the demagogue. It is more 
than a constitutional question. It is a question rather of national 
existence; for the nation without a conscience is a nation without the 
stamina to last.’’ 
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More Licut anp Less Noise. —A member of the bar of York 
County, Me., who enjoys a good joke, relates the following, and ap- 
plies the moral to himself. Several years ago he was counsel in a case 
before the late Chief Justice Peters, and during the progress of the 
trial became a little bit noisy, as he sometimes does, when the judge 
looked up and said to him: 

‘¢ Mr, Hamilton, did you ever hear of the man who was lost in the 
woods during a thunder storm? ”’ 

On being answered in the negative, the judge continued : 

‘+A man in attempting to pass through a piece of woods lost his 
way, and while he was in that predicament a fearful thunder storm 
came up. The woods grew awfully dark. The roaring of the wind 
and the crashing of the thunder was terrific. ‘The man was frightened, 
and started to pray, but, not being used to that business, said: ‘‘ O 
Lord, give us a little more light and a little less noise? ’’ 

There was a great wave of merriment in court, the sheriff rapped for 
order, and the counsel proceeded in a well modulated tone of voice. — 
The Boston Herald. 


PUBLISHING PaivaTe Letrers WitHout Consent OF THE WRITER OR 
His Famity.— The publication of some hitherto unpublished private 
letters of Charles Dickens has not unnaturally drawn from Mr. Henry 
Dickens, K. C., a vigorous protest against the publication of these 
letters without the consent of the novelist’s family. The law on the 
subject appears to be this: that while the property in the paper on which 
a letter is written passes to the person to whom it is addressed, the 
right to prevent publication remains with the writer. The addressee 
has no right to publish the letter except on special grounds — e. g., where 
production is ordered by the court, or where it may be necessary to 
vindicate his character. This very question was discussed in the well- 
known case of Lytton v. Devey,! where the executrix of Lady Lytton 
sought to publish certain letters written by Lord Lytton to his wife in 
order, as was alleged, to vindicate the character of Lady Lytton from 
charges said to be contained in a letter written by her son. 
An injunction was, however, granted against the publication of the 
letters, the court being of opinion that the book in no way reflected 
upon Lady Lytton, of whom her son had always spoken with respect. 
It would seem, however, that the rule as laid down in Lytton v. Devey 
must now be qualified to this extent, that the copyright in a letter pub- 


1 §2L. T. Rep. 121; 54 L. J. 293, Ch. 
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lished after the author’s death belongs to the proprietor of the author’s 
manuscript —i. e., of the physical piece of paper with the writing 
on it.} 


A Nove. Sentence. — Forcing a cigarette smoker to give up for 
one year the use of cigarettes is the novel sentence a judge in Pennsyl- 
vania has passed upon a young man brought before him for obtaining 
goods under false pretenses. While the course of this court could not 
be followed exactly in many cases, there is something in the spirit of 
its ruling that will appeal to all who condemn indiscriminate punish- 
ment. The young man might have gone to prison for a year, but that 
would have marred his life. Besides, there may have been members 
of his family dependent upon him for support who during his absence 
would have suffered quite as much as he. Always, pursuing conven- 
tional lines of punishment some of the shadow of the punishment falls 
upon innocent persons. This is inevitable. But in this case the 
offender is the only sufferer, and no one doubts that he will be very 
unhappy and sincerely sorry that he ever went wrong. And what 
other ends can punishment have in view? While he longs for his 
smoke, the other members of his family will rejoice that he is being 
cured of a regrettable habit. Positively, so to speak, the punishment 
seems ideal from every point of view. Yet few judges would have been 
unconventional enough to plan it. The one who did frame the sentence 
must be gifted with common sense. — Boston Evening Transcript. 


American LeGat Metnops ror Germany. — Judge Adolph Hart- 
mann of Berlin, who was the German representative at the St. Louis 
Congress of Lawyers, and who spent fifteen months traveling in the 
United States in order to study court proceedings and American legal 
institutions, has just published an exhaustive treatise on American law, 
with practical suggestions for the reform in German court procedure, 
which is scheduled for the next decade. Judge Hartmann says he 
found many innovations in the United States of which he recommends 
limited imitation in Germany, like conditional sentences delayed during 
good behavior, and children’s courts. He also found that American 
laws sometimes anticipate ideas which German reformers have been 
vainly striving to realize. 


1 Law Times, Feb. 17,1906. And to publication of letters of Charles 
see AMERICAN Law Review for Jan- Lamb. 
uary-February, 1906, p. 94, in regard 
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INTERRUPTION OF CoUNSEL BY JupGES. — Possibly rather more pro- 
gress would be made with the business of the Court of Appeal if 
counsel were subjected to less interruption. Here is part of the dia- 
logue in Dealtry v. The Countess of Aberdeen on Tuesday: Lord Justice 
Vaughan Williams: ‘‘ You had better go on with you narrative, Mr. 
Lush.’’ Mr. Lush: ‘I intend to do so if I am not interrupted either 
by my learned friend or by—— ”’ Lord Justice Vaughan Wiliams: ‘‘ I 
notice that you did not finish your sentence. You said ‘ If I am not inter- 
rupted either by my learned friend or by 7°? Mr. Lush: ‘ Per- 
haps I may be allowed to finish the sentence on another occasion.’’ It 
cannot of course be an easy thing on the Bench any more than in less 
exalted spheres of life, to strike the happy mean between saying too 
little and saying too much. The difficulty that belongs to the Bench 
has been admirably expressed by the Lord Chief Justice. ‘‘ The 
absolutely silent judge,’’ he said, not long ago, ‘‘is one of the most 
unpleasant judges to practice before, because the advocate never knows 
what is in his mind; the garrulous judge is an intollerable nuisance, 
because he lengthens the proceedings and diverts attention from the 
points in the mind of the advocate; to strike the happy mean — to say 
just enongh to indicate to the advocate what he should address himself 
to, and yet not disturb the advocate, particularly if he be a young ad- 
vocate—is atask of great difficulty.”’ That it is a task of great 
difficulty is proved by the failure of certain judges to accomplish it. 
‘It is no grace to a judge,’’ says Bacon ‘first to find that which 
he might have heard in due time from the Bar, or to show quickness of 
conceit in cutting off evidence or counsel too short.’? The proceedings 
in certain courts would probably be more expeditious —they would 
certainly be more harmonious —if there were less occasion to remem- 
ber that an ‘‘ over-speaking jndge is no well-tuned cymbal.’’— Law 
Journal, March 3, 1906. 


Tuer NationaL Bankruptcy Law SHoutp Stanp.—There is a 
strong movement on foot, which finds its principal support in the 
Southern States, to bring about a repeal of the national bankruptcy law 
at the coming session of Congress. That effort should not be 
successful, if the members of Congress are alive to the real interests of 
the commercial community. If there are serious defects in the law 
which require amendment, amendment should be had; but after having 
finally returned to the principle of a national bankruptcy law, there 
never should again be a departure from it. 
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One of the most serious of the minor evils in commercial life in this 
country, under modern conditions when, so far as business is con- 
cerned, State lines have become nonexistent and there is a steady 
interchange of commerce throughout the whole country, is the fact that 
the commercial laws of the States differ from each other radically in 
many different points. There has been a steady effort expended for 
many years to bring about something approaching a uniformity of 
State laws on many commercial subjects. It is a slow process and one 
legislature may, by repealing the work of a predecessor, at any time 
throw the law of that State out of harmony with the laws of the others. 
Yet under our constitutional system the federal Congress can make no 
code of commercial laws for the whole country, desirable in many 
respects as it would be to have such a code. 

The constitution, however, does empower Congress to establish a 
national bankruptcy law, and as Congress has done so this one uniform 
commercial law certainly never should be repealed and the law of in- 
solvency returned to the chaotic condition in which it stood when the 
national law superseded the State statutes. None of those State 
statutes extended beyond the borders of the State which created it, and 
none could affect the rights of foreign creditors who refused to bring 
their claims within the jurisdiction of the State court, so far as dis- 
charging the obligation of the debtor to them was concerned. 

Where a single system applicable to all the States alike is now in 
effect, the proposal is to introduce as many different systems as there 
are States. Without regard to the merits of the national law, to make 
such a change would be retrogression. Amendment, if necessary; but 
absolute repeal and the departure of the federal authority from this 
field, never. — Waterbury (Conn.) ‘* Republican.”’ 


Conrrot or ApvVERTISEMENTS. — The Law Times in a leading article 
on this subject, after stating the regulations in the different countries of 
Europe says: It is in America, perhaps, that advertising has assumed 
its most aggressive form; but it is clear from the extracts given from 
the regulations in force in many American Cities that the feeling against 
the unbridled use of advertisement is growing. The regulations passed 
in Chicago in 1900 are peculiarly stringent. No sign-boards exceeding 
12 feet square may be placed within 400 feet of any public park or 
boulevard. This is an interesting provision, as it seems to cover much 
the same ground as one contained in the Advertisements Regulation 
Bill, which desired to prevent the amenities of a public park, prom- 
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enade, or residential district being injuriously affected by the exhibi- 
tion of advertisements. ‘This latter case of a residential district is 
covered in a rather striking way by another of the Chicago regulations, 
which forbids any sign or bill boards to be erected in any street where 
three-quarters of the buildings in the street are devoted to residential 
purposes only, unless the consent be previously obtained of three-quar- 
ters of the residents and property owners on both sides of the street. 
Evidently the inhabitants of Chicago are getting weary of having the 
various ills to which flesh is heir and their appropriate remedies eter- 
nally brought to their notice, for one of these regulations forbids the 
placing or posting in any public place of any Landbill or advertisement 
giving notice of any person having, or professing to have, skill in the 
treatment or curing of any disorder or disease, or giving notice of the sale 
or exposure for sale of any nostrum or medicine. A somewhat similar 
provision is in force in New Orleans. Another notable provision re- 
quires billboards above a certain size to be formed of sheet or galvan- 
ized iron or some quality of incombustible material. It is however 
regretable to find that these Chicago regulations, excellent though they 
be in many ways, are as yet more or leas of a dead letter, for no effort 
appears — at least, up to 1905—to have been made to put them in 
force. A form of advertising, which is evidently common in the States, 
is the distribution of handbills or ‘‘ dodgers, ’’ to use the apparently 
technical Americanism. It is specifically forbidden in Chicago, New 
Orleans, Boston and Pittsburg. The Advertisements Regulation Bile 
(England) also dealt with this point, though, as the case of Jills v. 
Davies‘ shows, it is already possible, at least in the metropolitan area, 
to forbid the practice. 

The taxation of advertisements is mainly of French origin; but is 
now in force also in Italy, Belgium, and in some of the Swiss can- 
tons, though by no means in all. In America it appears to be 
in force in some States and cities, though in many cases it is 
difficult to distinguish it from the license required for bill posting, 
a license very genera!ly required in American regulations. The regu- 
lations of the city of New Orleans would appear to supply the 
solitary instance of the taxation of advertisements in newspapers. 
The French, Italian, and Belgian regulations specifically except news- 
paper advertisements. Indeed, the whole question of the regulation 
of newspaper advertisements is almost absolutely ignored by the 
Parliamentary return, though the subjects on which the return was 
required to supply information are wide enough in their range to include 
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all classes of advertisement. Probably the regulations dealing with 
newspaper advertisements are but few, and unimportant in character. 


Gov. VARDAMAN HAS LaTELY GIVEN A FreEsH Instance or His Resoiv- 
TION TO PREVENT LYNCHINGS IN THE STATE.—He has not wholly succeeded 
in this laudable purpose, but it must be conceded that he has set an ad- 
mirable example of energetic effort to that end. No Governor has been 
more prompt to act or more efficient when he got intelligence that a 
lynching was in contemplation. Early in his administration he char- 
tered a special train, and, going himself with a force of officers of the 
law, he rescued a negro from a mob and took him to the State capital 
for protection. While the Governor holds that the colored citizens 
have no claim to be educated at the public expense, that education is 
not good for them, and that they should be required to work or suffer, 
he is not in favor of allowing them to be murdered by irresponsible 
mobs in revenge for alleged crimes of which they have not been le- 
gally convicted. 

The Governor’s way is to attend himself to the business of prevent- 
ing lynchings. Recently a negro named Fifer assaulted a white man 
in a quarrel. At night the sheriff went to arrest the negro at his 
house. Fifer jumped through a window and escaped; his son-in-law 
fired at the sheriff, killing him, and also escaped. Of course, the mob 
was not long in going in pursuit, and Fifer was caught by the sheriff. 
of another county. The mob expected to lynch him. Some one noti- 
fied the Governor at Jackson of the situation and that Fifer would be 
lynched unless he could aid the sheriff having him in custody. The 
Governor sent word to Sheriff McInness to put the negro on a horse 
and take to the woods and that he would meet him by a special train. — 
The Governor ordered the local military company under arms, had a 
special train supplied and, with the adjutant-general and six special 
policemen, he sped away to a distant station, near which the sheriff 
had his prisoner concealed in a swamp. Communication was estab- 
lished, the prisoner was taken on board the train and safely brought to 
Jackson. That he was rescued was due to the counsel to take to the 
woods. Had the prisoner been jailed, undoubtedly he would have 
been taken from jail and lynched. The mob was outwitted. It was an 
excellent strategy. 

For such deeds as this good citizens cannot have any comment but 
praise. The Governor’s action is an example to all Governors where 
lawlessness is liable to occur. If it had been the habit of Southern 
Governors to exhibit such energy to vindicate the law and discourage 
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anarchy, the shameful record of lynchings in the last twenty years 
would have been shorter. But it is gratifying to know that there were 
fewer lynchings last year than in any preceding year for a long time, 
and we may trust that public sentiment is turning against the pro- 
moters of mob government.— Boston Herald. 


LeasinG Convicts to Lasor. — There is another good point about 
Gov. Vardaman which deserves recognition. He is strongly opposed 
to the system of leasing convicts to labor for private employers or cor- 
porations. Most of the State penitentiary convicts are negroes. 
Their services are disposed of by a board of control consisting of five 
persons. Formerly plantations were leased by the State and convicts 
put to work on them or leased out to private individuals. Now the 
State has acquired plantations of its own. In December, 1904, the 
penitentiary board of control withdrew convicts from all plantations 
belonging to private persons, except the plantation belonging to State 
Senator H. J. McLaurin. The Governor hoped that this exception 
would end with last year, but at its December meeting the board 
undertook to renew the contract with McLaurin, although it was in 
violation of law. The Governor appealed to the courts, which 
enjoined the execution of the contract, and hereafter convicts will be 
employed on the State farms under constant official supervision. 

In his message to the Legislature last month the Governor said that 
if all the convicts had been concentrated and worked on the State 
lands in 1903, and the penitentiary had been placed in charge of a 
capable officer, every acre of the State’s lands susceptible of cultiva- 
tion would now be cleared and the property would be capable of pro- 
ducing from 6,000 to 8,000 bales of cotton annually, with corn and 
food supplies sufficient for all the convicts and the live stock. He 
said further that for ten years the State had not had a penitentiary 
warden ‘‘ whose manifest purpose was not to serve bimself, or a few 
partisan or political friends, rather than to promote the physical and 
moral welfare of the convicts and advance theZpecuniary interests of 
the State.’’ — Boston Herald. 


Ripicutous Questions. — Last month’s issue of Green Bag con- 
tains the story of an incident, which we are able, out of our own 
experience, to duplicate in kind. Our esteemed contemporary warns 
lawyers not to become bound by set forms of language in the examina- 
tion of witnesses, otherwise their habits may lead them to put ridicu. 
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lous questions. ‘‘As an example of this triumph of form over sub- 
stance,’’ the article continues, ‘‘ the following will serve. In the 
conduct of a murder trial the prosecuting attorney, a very able lawyer, 
asked the following remarkable question: ‘Did the defendant show 
any signs of remorse, and, if so, how many?’ ”’ 

In the Seventh Session last year, a young attorney, who almost 
deserves mention by name for his achievement, made this pertinent 
inquiry, ‘‘ Did your conversation with Mr. take place prior to 
his decease ?”?’ — Boston Daily Law Journal. 


Tue Corporation ProsLtem. — In the December number of the Re- 
view we published an article by Judge Peter S. Grosscup on this sub- 
ject. It is a subject to which he has given much thought and to which 
he returns again and again with a view to bringing about remedial 
legislation ; perhaps by giving to the Federal Government the right to 
charter and regulate them. In a recent address he said that corpo- 
rations are essential to a highly developed civilization, and the evils 
in them are due to an imperfect civilization: — 


‘The great difficulty in the industrial life of America is not the existence 
of the thing we call the corporation. The corporation itself has no sin. Being 
but the elaboration of that first incorporation formed by two men staking their 
combined wealth for a common cause, it is the potential agency not only for 
converging the strength of many men to a common purpose, but also of pre- 
serving to the individual his share and pride in the development of his country’s 
industries and power. Now if the corporate domain, if these great corporate 
properties, could have been distributed thus in proprietorship among the 
people of America as the farming domain was, the problem that presses us 
with such anxiety every day would have no existence. But it was left a law- 
less region, as lawless as were the frontier towns before a United States mar- 
shal was putin charge. Any man from the beginning could do in this domain 
just as he pleased. Actually, five men can sit around a table, put $1 in the 
center, organize a corporation calling for a million dollars’ worth of capital, 
repocket the dollar and go home after sending a certificate of incorporation 
to the Secretary of State with a million dollar cnterprise ready to launch. This 
is illustrated under the laws of any State in the Union except Massachusetts, 
and perhaps New York, and I am not sure I can except New York. 

‘¢ Corporations have got into the suspect class. They must be got back into 
the transformation state again, back to a sharing in them by the individual 
man. The citizenship of the country must be invited back into proprietorship 
inthem. We must get back to the idea that the corporation is not an organized 
evil, that it really needs protection from the malpractice which has been 
allowed to become its evil. Let the laws compel every corporation to limit its 
advertised capital to the actual value of its assets. Let the State which for a 
price will sell a corporation a charter to go free-booting for the savings of the 
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bumble all over the country be denied the right to issue such charters. The 
bandits and trespassers must go. Let public sworn statements be statements 
of fact, not of juggled figures. Let the company tell the truth from beginning 
to end, and with the reparticipation of the citizens in the corporate domain, 
creating confidence that at least deliberate fraud has been eliminated, then I 
believe the evils of the present corporation system will disappear.” 


Lost. — A senator of the United States from the West, who first 
came into prominence as a lawyer in California, tells a story of the days 
when he was struggling for recognition at the bar. ‘* My first case,’’ 
says he, ‘* was one involving a complicated question of inheritance, and 
it was tried before the most noted jurist in California. Notwithstand- 
ing the complex questions of law involved, I determined to get at the 
bottom of things if it took ayear to doso. I consulted every authority 
I could get my bands on, and, as the result of my industry, I turned 
out a brief that seemed to mean unanswerable one. It certainly was 
a comprehensive one — a point which gave me considerable uneasiness, 
for I feared it might prove too abstruse for the Court. When my turn 
came I arose and boldly plunged into my argument, which covered two 
or three hundred printed pages. To my delight the judge seemed 
really interested at first. But this joy was to be short lived. In a 
while I was conscious that the attention of the Court was not so intense. 
An hour or two later I observed signs of positive inattention, and this, 
too, in the midst of the most intricate part of my plea. Just as I had 
expected! The Court was unable to perceive the fine points of my 
argument. 

‘* At this juncture I hesitated and said. ‘I beg pardon, your honor, 
but do you follow me?’ 

‘* « So far I have followed you,’ responded his honor, ‘ but I’]] be frank 
enough to say that if I could find any way back I’d gladly quit right 
here.’ ’? — Harper’s Weekly. 


By tHE Way. — The crier had a bad cold, so that the duty of making 
the opening proclamation fell to another court officer, who, as it hap- 
pened, had never acted as crier. This officer had heard the proclama- 
tion often enough, and knew it by heart, but this is what happened: 
The deputy sheriff opened the door and announced ‘**Court!’’ The 
substitute crier rapped on his desk, and, within and without the bar, 
those present arose and stood in silence while the judge passed to his 
place. Then the substitute began: ‘‘ Hear ye! Hear ye! Hear ye!”’ 
His voice seemed to him horribly loud, and all recollection of the words 
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to follow suddenly left him, but he pulled himself together and went 
on bravely, ‘‘ All persons having anything to do before the Honorable 
the Justices of the Supreme Court in the jury session thereof now sit- 
ting at Boston within and for the county of Suffolk may draw near and 
give their attendance, and they shall be heard.’’ 

At this point he sat down, but, seeing the judge looking up in surprise 
he saw his mistake, and springing to his feet he added : — 

** By the way gentlemen, God save the Commonwealth of Massa- 
chusetts.’? — The Green Bag. 


Mark Twain ON CuristTIAN Morais AND SWEARING-oFF Day. — 
After declaring in a recent address at Carnegie hall, New York, that 
there are two kinds of Christian morals, one private and the other 
public, said :— 


*‘ During 363 days in the year the American cilizen is true to his Christian 
private morals and keeps undefiled the nation’s character at its best and high- 
est; then in the other two days of the year he leaves his Christian private 
morals at home and carries his Christian public morals to the tax office and the 
polls and does the best he can to damage aud undo his whole year’s faithful and 
righteous work. Without a blush he will vote for an unclean boss if that boss 
is his party’s Moses; without compunction he will vote against the best man in 
the whole land if he is on the other ticket. Every year in a number of cities 
and States he helps to put corrupt men in office, whereas if he would but throw 
away his Christian public morals and carry his Christian private morals to the 
polls he could promptly purify the public service and make the possession of 
office a high and honorable distinction. 

** Once a year he lays aside his Christian private morals and hires a ferryboat 
and piles up his bonds in a warehouse in New Jersey for three days and gets 
out his Christian public morals and goes to the tax office and holds up his hand 
and swears he wishes he may never — never if he’s got .a cent in the world, so 
help him! The next day the list appears in the papers—a column and a 
quarter of names, in fine print, and every man in the list a billionaire and mem- 
ber of a couple of churches. I know all those people. I have friendly, social 
and criminal relations with the whole of them. They never miss a sermon 
when they are so’s to be around, and they never miss swearing-off day, whether 
they are so’s to be around or not. 

‘1 used to be an honest man. I am crumbling. No—I have crumbled. 
When they assessed me at $75,000 fortnight ago I went out and tried to borrow 
the money, and couldn’t; then when I found they were letting a whole crop of 
millionaires live in New York at a third of the price they were charging me I 
washurt. I was indignant, and said: ‘This is the last feather! Iam not going 
to run this townall by myself.” In that moment—in that memorable moment— 
I began to crumble. In fifteen minutes the disintegration was complete. In 
fifteenjminutes I was become just a mere moral sandpile; aud I lifted up my hand 
along with those seasoned and experienced deacons and swore off every rag- 
of personal property I’ve got in the world.” 


i 
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Banquet Story aT THE ANNUAL MEETING OF THE ILLINOIS STATE 
Bar Association, 1905.— Hon, John B. Winslow, Judge of the 
Supreme Court of Wisconsin, when called upon, said: ‘‘It is necessary 
to tell a story in every speech, and I am going to tell mine now so you 
will get through with it and will not be apprehensive. Judge Parker 
told one and I know that is right, itis the rule. I felt, when I heard of 
this banquet speech that I had to make, a good deal as a client of John 
Sharpe Williams did in the story which he told to Mr. Cleveland. Now 
this may be an old story to everybody here, but as I said, it is the only 
one Ihave. And I do beg of you all, if you have heard of this story 
before, that you will not betray it in your countenances and when it 
comes to the right time to laugh, if you know when that is, please 
laugh. Mr. Williams, it appears, had labored very hard for the election 
of Mr. Cleveland, I think it was the second time he was elected, and had 
traveled his State from one end to the other. Mr. Williams desired the 
appointment, very much, of some gentleman to some office in his own 
district which he thought he certainly was entitled to have. Mr. Cleve- 
land had made inquiries in other quarters and had decided for himself 
that that man was not the fit man for the position, and as may be im- 
agined, Mr. Cleveland’s decision governed. Mr. Williams made a last, 
final assault and attempted to shake the determination of the President, 
which was futile. But at that interview, after the last appeals had been 
made and Mr. Cleveland had told him, with that swaviter in modo man- 
ner which was customary to him, that he could not make the appoint- 
ment, Mr. Williams said: ‘ Mr. President, thisjsituation reminds me of 
a client of mine.’ Grover Cleveland likes a story sometimes and he 
said, ‘ How is that, Mr. Williams?’ Mr. Williams said, ‘Well, I hada 
client once who fell heir to a very large estate through the death of his 
father. It was involved in some complications and difficulties, nothing 
which affected greatly the size of the estate which would come to him, 
but it stretched out through a number of years and was very trouble- 
some to him. At last the case was finally decided and he, supposing 
the case was all over, came to my office and I told him that I heard that 
it had been appealed to the Supreme Court. He was very downcast, 
he said, ‘ How long, Mr. Williams, will they take to settle it?’ ‘Why, 
the Court may reach it in a year, perhaps longer.’ He seemed very 
downcast; finally he said, ‘Do you know, Mr. Williams, sometimes I 
almost wish that father had not died.’ And so, when I found that i 
had to make a speech at this banquet, I almost wished that I had not 
consented to come; but your blood be upon your own head; you have 
got me now, you will have to wait till I get through, I suppose.”’ 

VOL. XL. 28 
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More AvtTomosiLe LEGISLATION 18 INEVITABLE IN THE IMMEDIATE 
Future, says the editor of the New Jersey Law Journal. The speed 
at which these vehicles are being driven, and the accidents occurring 
in all parts of our State and country, will lead the people to demand 
and the legislators to grant additional safeguards for the public as 
against the reckless drivers of these machines. The automobile as a 
vehicle has come to stay, and there is no question of its utility. The 
speed limit on the public highway, especially when there is any traffic 
in sight, will have to be reduced, or there will have to be separate roads 
constructed where the machines may be driven by themselves. What 
to do by way of legislation is a problem not easy of solution, because 
on the one hand the owners of the machines feel that they ought to have 
the right, especially upon a straight and level road where no other vehi- 
cles are in sight, to ride almost as rapidly as they choose, and on the 
other hand, a high limit of speed, maintained where there are curves 
in the road, or where there are many other vehicles, or after dark, 
is positively dangerous to those who are driving horses for business 
or pleasure. It goes without saying that it is now dangerous for any- 
body to undertake to drive a horse and carriage on the public high- 
way where there are sharp curves, because in the most unexpected 
manner a machine is likely to come thundering around the curve and 
frighten the horse with its sudden appearing, or collide with a carriage, 
and this is done, often, in a few seconds of time. The proposition to 
do away entirely with automobiles, or to elect to the legislature only 
such men as will pledge themselves to oppose all of the so-called rights 
of automobilists, is impracticable. But it is not impracticable to com- 
pel a reduction in the maximum of speed to say ten or twelve miles 
an hour, and to punish all who exceed the limit, or who guide the 
machine recklessly, by imprisonment as well as by fine. In the rural 
districts the subject is of growing importance, because the usual driving 
for pleasure has become so seriously interrupted by the speed and 
daring of the average automobilist as to make the life of the dweller in 
the country one of fear. In the cities, however, there is even more 
danger, because at the end of every block of houses there are inter- 
secting side streets, and one who is driving, or is merely crossing on 
the cross-walk, does not know at what instant a machine will loom up 
and produce a collision that may mean loss of life. It is now almost 
as dangerous to drive about the streets of a city as it is to drive over 
the grade crossings of railways. Perhaps more so, because if there 
are not watchmen at grade crossings, the crossings at least occur so 
seldom that one is on the lookout for passing trains, and every such 
crossing has notices of danger. 
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-Tue Use or Insunctions. — The President, in receiving a delega- 
tion representing the labor unions, took occasion to deliver some very 
wholesome advice in respect to the continuous agitation for the prohi- 
bition of the use of the writ of injunction in labor troubles. It must 
never be forgotten that no court ever issues an injunction in such cases 
except to forbid the violation of law. If the union men had no wish to 
violate the law they would not care whether the courts had the power 
of enjoining them or not. Nobody objects to be forbidden to do what 
he does not wish todo. No court can enjoin any one from doing a 
lawful act, and when labor unions demand that unlawful acts shall not 
be enjoined they place themselves in a position which will not command 
public sympathy. No Congress of the United States will ever enact 
class legislation. ‘The law for one must be the law for all. Any law 
which forbids the courts to enjoin union labor men from committing 
unlawful acts must be equally effective to prevent injunctions against 
capitalists and corporations. So far as the Government is concerned 
it has never, we think, invoked this power of the courts against wage- 
earners, but is continually using it against capitalists and corporations. 
The writ of injunction against wage-earners is seldom made use of, 
except to prevent violence, intimidation or other unlawful interference 
with some persons or concern at the time under a boycott. It is true 
that injunctions ought not to be used in such cases, for they ought not 
to be necessary. If there are acts of intimidation they should be 
sternly dealt with by the police authorities. It is only when elected or 
appointed executive officers refuse to do their sworn duty that it is 
necessary for the courts to interfere. That is putting an undue and 
unfair strain upon the courts, which, however, if their aid is invoked, 
cannot by any means avoid giving the relief. —San Francisco Chron- 
icle. 


Justice wiTHovut Dxrar is the title of a paper read before the Penn- 
sylvania Bar Association by Ira Jewell Williams, Esq., of Philanelphia, 
and published in the report of that association for 1905, in which he 
makes some valuable suggestions in regard to the arrangement of the 
trial lists and the distribution of the cases among the courts in large 
cities. He also speaks of the burden of jury service and the avoidance 
of it by the most intelligent part of the community saying: ‘‘ Much 
comment has been made upon the tendency of the so-called ‘ better 
classes ’’ to avoid jury service. Imagine the state of mind of a busy 
manufacturer or merchant, who is compelled to attend court as a juror 
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for a period of three weeks, and may be called for service on only two 
or three juries in that time, and actually permitted to serve on perhaps 
only one; or who is subpoenaed as a witness and obliged to go to court 
perhaps half a dozen times before his testimony is given. Our intel- 
ligent juror or witness when he is confronted with the appaling waste 
of his own and others’ time, or an unsuccessful litigant who is thus 
obliged to pay bills of costs in excess of the amount involved, or a 
mechanic’s lien claimant who is non-suited merely because of the im- 
possibility of obtaining final judgment within five years, is forced to 
conclude that, ‘‘ some one has blundered,’’ His conclusion is warranted 
by the facts. No business could be successfully conducted as we carry 
on the business of our courts. Every manufacturer is on the constant 
lookout for new devices to save time; if he lags behind he will be over- 
taken and passed by shrewder competitors. Are our courts, is our 
Bar, equally on the gui vive to adopt plans of procedure which will 
minimize the vexations of the law? ‘‘ A froward retention of custom,”’ 
says my Lord Bacon, ‘‘ is as turbulent a thing as an innovation; and 
those who reverence too much old times are but a scorn to the new.”’ 
The practice handed down from our ancestors must necessarily be, in 
some respects, antiquated and outworn, having been devised to meet 
less complex social and business conditions. What will do for Pike 
County, with perhaps a score of cases each year, is deadly inertia for 
Allegheny and Philadelphia, and as much out of place as small retail 
methods in the conduct of a million-dollar wholesale business. Courts 
of law are sacred places, but there is no place too sacred for the ad- 
mission of enlightened common sense.’’ 


Law Versus Common Sense. — Tillman’s phrase of ‘ cornfield law ’’ 
is likely to go far, as the French say; and it reminds me of what two 
or three chief justices said of the New Hampshire courts, when the 
judges were farmers and parsons, or country justices of the peace, en- 
dowed with whatit has been the fashion to call ‘‘ horse sense.’? John 
Dudley of Raymond was one of these, and of him Chief Justice Parsons 
said: ‘* You may laugh at his law and ridicule his language, but Dud- 
ley is, after all, the best judge I ever knew in New Hampshire.’ 
Arthur Livermore, another chief justice, said, with Dudley in his 
mind: ‘* Never was justice better administered in New Hampshire 
than when the judges knew very little of what we lawyers call law.’’ 
Here is one of Dudley’s charges to the traverse jury: 
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‘¢ You’ve heered what has been said by the lawyers, the rascals! but 
no, I won’t abuse ’em. Tis their business to make out a good case — 
they’re paid for it, and they’ve done well enough in this case. But 
you and I, gentlemen, have sunthin else to think of. They talk about 
law — why, gentlemen, it’s not law we want, but justice. They want 
to govern us by the common law of England; trust me for it, common 
sense is a much safer guide for us — the common sense of Raymond, 
Exeter, Ipin (Epping) and the other towns that sent us here to try 
this case between two of our neighbors. A clear head and an honest 
heart are wuth more than all the law of all the lawyers. There was one 
good thing said by ’em though; ’t was from one Shakspeare, an Eng- 
lish stage-player, I believe. No matter for that; ’t was e’enamost good 
enough to be in the Bible— ‘‘ Be just and fear not.’’ That’s the law 
in this case, gentlemen, and law enough in any case in this court. It’s 
our business to do justice between the parties; not by any quirks o’ 
the law out of Coke or Blackstone — books that I never read and never 
will — but by common sense and common honesty between man and 
man. That’s our business; and the curse of God is upon us if we 
neglect or turn aside from that. And now, Mr. Sheriff, take out the 
jury; and you, Mr. Foreman, don’t keep us waiting with idle talk — 
too much o’ that a’ready! about matters that have nothin’ to do with 
the merits of this ’ere case. Give us an honest verdict that common 
sense men needn’t be ashamed on.’’ — Frank Sanborn in the Spring- 
field Republican. 


E.Lectep JupGes.— The New Jersey Law Journal editorially says 
there is happily no movement in the State to have judges elected rather 
than appointed as now and heretofore. Referring to District Attorney 
Jerome’s advocacy of an appointed judiciary the editor says he has a 
great many sympathizers with his views. Continuing he says: — 


Our Federal judges, who are appointed, have maintained standards much 
higher than those of the elected judges of the various States. The former are 
further removed from political intrigue or any other outside influence. That 
is why, wherever it is possible, lawyers appeal a case to the United States 
Supreme Court. I favor the appointive system for judges, and I would add 
with emphasis that they should be chosen for life.” Mr. Josiah Strong takes 
the same view, saying that ‘‘ only by appointment can the independence of the 
judiciary be entirely insured. The Supreme Court of the United States has 
always been above suspicion, which certainly is not true of all the courts of 
New York State. May we not fairly infer that this difference is, in some 
measure at least, due to thejdifference between appointing and electing judges? 
As to the appointing power, I am not prepared to dogmatize; I should think, 
however, it would be naturally, that of the State Executive.” Chancellor 
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MacCracken of New York University espouses the same side, and says: “‘ My 
chief reasons for this are: First, my profound dissatisfaction with the en- 
couragement which the present system gives to the levying of political assess- 
ments on candidates for judgeships, and, second, my experience of some 
supreme judges in this city. In two or three instances, New York Supreme 
judges, each sitting alone, have had to do with university matters. In one 
case, the judge, by enjoining a faculty against disciplining a slanderer, made 
himself a laughing stock to intelligent men. In a second case, it was said of 
the judge by one of the most prominent lawyers of his own political party: 
‘ That judge permits himself to be talked to outside of court,’ which, it seemed 
to me, was no laughing matter.’? Rev. Dr. Morgan Dix, Mr. John Wanamaker, 
Hon. Wm. B. Hornblower and similar persons take the same view, but ex- 
Judge Alton B. Parker, Mr. Samuel Untermeyer and various others, who have 
been politicians quite as much as lawyers, are opposed to any other than the 
present method. Judge Parker gives five reasons for his views, as follows: 
“First: The opinions of the Appellate courts of this State are held in high 
esteem by the bench and bar of other States. Indeed, no other State outranks 
the courts of New York in that respect.”’ 


We cannot but admire the self-satisfaction of this political judge. 


Common Law Marriages Vatip — The Divorce Court 
to-day held that a marriage ‘‘ by habit and repute ’’ contracted at St. 
Paul, Minn., without either church or civil ceremony must be con- 
sidered legal in England. A question arose regarding the legitimacy 
of the son of Alfred and Ida Newman, who lived as man and wife at St. 
Paul from 1880 to 1890, when Newman, who is a baronet’s son, brought 
his wife to England. * His family insisted on the necessity for a church 
marriage, which was performed in 1894, the couple being respectively 
described as a bachelor and spinster. ‘This false description led to the 
question of the legitimacy of the son and his right to succeed to his 
parents’ property.— London, Feb. 27, 1906. 


Common Law — Saying to a woman, ‘‘I 
give you my word of honor we can stay man and wife; I am your 
husband and I am satisfied,’’ with an assurance, in answer to her ex- 
pressed doubts, that no other ceremomy was necessary, which 
conversation was followed by cohabitation, constitutes a valid 
marriage at commonlaw. Evidence of a contract of marriage per verba 
de presenti, followed by cohabitation as husband and wife, is 
strengthened by the facts that there had been no previous illicit 
relations between the parties and that there was no lack of capacity 
upon the part of either to marry.' 


1 Heymannv. Heymann. Opinion filed December 20, 1905. Ill. Rep. 
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Crmunat In Enetanp.— A bill has been introduced in the 
House of Commons giving a convicted prisoner a right of appeal to a 
special Court of Criminal Appeal to consist of three judges as a mini- 
mum. The appeal provided for is a general appeal both on the law 
and on the facts. The bill does not derogate from the royal preroga- 
tive of mercy by appeal to the Home Office as heretofore. The bill as 
drafted affects persons convicted after Christmas day, 1906. 

Under the operation of the proposed act, the following scene is sup- 
posed to occur on April 1, 1908, in the chambers of a King’s Coun- 
sel :— 

Litigant: When will my case be reached? 

K. C.: In about four years’ time. 

Litigant: How is that? 

K. C.: There are 4,000 criminal appeals. 

Litigant: How many of them will be successful? 

K. C.: Perhaps fifteen. 

Litigant: Why do they then appeal? 

K. C.: They have nothing to lose and no cost to pay. If they have 
funds they are urged to appeal; if not their counsel may attain fame 
and distinction. 

Litigant: Then it really prelongs the agony unsuccessfully ? 

K. C.: Quite so. 

Litigant: Do juries now try the cases as earnestly and carefully as 
they used to do? 

K. C.: Oh, dear no! Why should they? Their real responsibility 
is gone. 

Litigant: Are judges as good a tribunal as a jury on these cases? 

K.C.: No. Nor have they the facilities for inquiry of the Home 
Office. 

Litigant: Why was the Bill introduced? 

K.C.: The Lord knows. (It is presumed he means the Lord 
Chancellor.) 


Hien Crime 1x tHe Unitep States.— Hon. Andrew D. White 
addressed the students of Cornell University recently on the subject of 
crime aud how to deal with it. We quote some passages of his 
address as reported in the public press : — 

Simply as a matter of fact, the United States is, among all civilized nations 


of the world, the country in which the crime of murder is most frequently com- 
mitted and least frequently punished. This fact, repeatedly stated and undis- 
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puted, is nevertheless but little regarded yet by people of the United States. 
Many of them may have read the statement, but passed it by, little heeding it, 
as something with which they had nothing to do. The enormity of this dis- 
grace in the eyes of other civilized nations, which must bave stung and humil- 
iated our ambassador while at a foreign court, has wrung from him some stern 
and almost bitter words. The followiog words, as reported by the press, 
deserve to be read by every American. 

There is too much overwrought sentimentality in favor of the criminal. 
The young ward toughs look up with admiration to local politicians who have 
spent a part of their lives in state prison. 

Germs of maudlin sentimentality are widespread. On every hand we hear 
slimy, mushy, gushy expressions of sympathy; the criminal called ‘‘ plucky, 
nervy, fighting against fearful odds for his life. 

It is said that society has no right to put murderers to death. In my opinion, 
society must fal] back on the law of self-preservation. It should cut through 
and make war, in my opinion, for its life. Life imprisonment is not possible, 
because there is vo life imprisonment. 

This sham humanitarianism has become a stench. The cry now is for right- 
eousness. The past generation has abolished human slavery. It is for the 
present to deal with the problems of the future, and, among them, this problem 
of crime. 


ABOLITION OF THE JURY System. — In several recent issues of this 
Review we have published Articles and Notes expressing our belief 
that the time has come for doing away with the cumbersome jury 
system, especially in all civil cases. The system is not adapted to the 
conditions existing at the present day. Juries as a rule are more in- 
fluenced by their sympathies and prejudices than by the facts in the 
case. As a system it works a denial of justice by the delays incident 
_ to it before and after verdict. Moreover the trial itself occupies days, 
where before a judge it would occupy only hours. A judge’s decision 
would be almost invariably in accordance with the facts; while the 
verdicts of juries in any but the simplest cases are worth little more 
than a throw of the dice. 

We have recently seen a copy of the address of George H. Williams 
before the Oregon State University. He favors the abolition of the 
jury system in all cases, criminal as well as civil. We take some pas- 
sages from his address: — 


One serious objection to jury trials is the opportunity they afford te create 
delay and expense. When a case is on trial each lawyer raises all the points 
of law he can with a view to an appeal to the Supreme court if he is defeated. 
These points the judge must decide offhand without time for reflection or to 
consult authorities, and the most learned judge is liable to fall into error in 
making these hasty decisions; consequently one-third, perhaps more, of the 
verdicts of juries are set aside by the Supreme court for some erroneous ruling 
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during the trial of the lower court. These proceedings not only accord with 
the popular outcry about the “glorious uncertainty of the law,’’ but in some 
cases by the expense and delay they occasion amount to a practical denial of 
justice. Some people say that whatever the rule may be in civil cases, the 
right of trial by jury in criminal cases ought to be preserved; but in my opinion, 
if there is any difference, jury trials in criminal cases are more objectionable 
than in civil cases. 

Our laws for the prevention of crime can only be made as effective as they 
ought to be, when it is understood that their violation will be followed by 
speedy and certain punishment. That there is something wrong about our 
criminal jurisprudence seems to be a widespread opinion. Secretary Taft, in 
an address lately delivered to the law school of Yale College, said: ‘“‘ The ad- 
ministration of the criminal law in all the States of the Union (there may be 
one or two exceptions) is a disgrace to our civilization. The judge, forbidden 
to express any opinion on the facts of the case, is limited in function to that 
of the moderator in a religious assembly, and the verdict becomes rather the’ 
vote of a town meeting than the sharp, clear decision of the tribunal of justice. 
So many peremptory cballenges are allowed to the accused that the defendant’s 
counsel is able to eliminate from all the panels any man of force or character 
and standing in the community, and to assemble a collection in the jury box of 
nondescripts of no character, weak aud amenable to every breeze of emotion, 
however maudlin or irrelevant to the issue. The result of our lax administra- 
tion of the criminal laws is that since 1885 there have been 131,951 murders and 
homicides, and 2,286 executions. In 1885 the number of murders was 1,808; in 
1904 it had increased to 8,482.” 

This language of the secretary is pretty strong, but there is little doubt that, 
to some extent, our present jury system is responsible for the increase of crime 
in our country. Whena crime like murder is committed the newspapers pub- 
lish the circumstances; these are discussed by the people; opinions are 
formed, and consequently it takes a long time to find twelve men ignorant 
enough to try the case. During the trial a multitude of technical questions 
are raised and argued. If the verdict is against the defendant, all the time the 
court will allow is taken to file and argue a motion for a new trial. If this is 
overruled, as much time as can possibly be obtained is taken in which to settle 
and file a bill of exceptions. An appeal is taken to the Supreme Court, and 
after the case is argued it is taken under advisement by the court, and if the 
judgment of the court is not reversed and a new trial ordered, which is quite 
common, but is affirmed, by the time the mandate gets back to the lower court 
the moral effect of the prosecution is largely lost in the indifference or forget- 
fulness of the public mind. 

I will state what sort of a judicature I would have if I could have my own 
way. Taking Oregon for an example, I would have in each county three 
judges, at least, or more if the population and business of the county required. 
The presiding judge should be a member of the Bar of the Supreme Court, and 
the others might be lawyers or business men, as the people might determine. 
These judges should constitute a court that should be in continuous session, 
or, in other words, to have no terms (ordinary adjournments excepted), and 
should have exclusive jurisdiction to try all criminal and civil cases arising in 
the county, justice courts with a limited jurisdiction excepted. 
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All questions of law arising on the pleadings should be settled by the pre- 
siding judge under rules to prevent delay, and when a case was at issue it 
should be tried before all the judges, and their decisions upon the admission 
or rejection of evidence and all other incidental questions arising upon trial 
should be conclusive. The judges should make findings of fact, and upon these 
findings render their judgment. No bill of exceptions should be allowed, and 
upon an appeal to the Supreme court, the transcript sent up should be a copy 
of the pleadings and of the findings of fact, and the only questions submitted 
to the Supreme court should be whether or not upon this transcript the law is 
for the plaintiff or the defendant. This isa mere sketch; I cannot here go into 
details. Some of the advantages of this system are these: Cases could be 
tried when they were at issue at the convenience of the court, and the parties 
litigant would not have to wait from one term to another or to wait at a trial 
term for days with their witnesses, at a great expense, for their cases to be 
called. Ifa prisoner was arrested for crime, he could be tried at once, while 
the witnesses were procurable, without the necessity of a preliminary exam- 
ination before a justice of the peace. Now persons are sometimes compelled 
to lie in jail for months at the expense of the public, with chances for escape, 
awaiting a term of court where they can be tried. 

When a case was tried the judges could take time to consider the law and 
the facts (the evidence should be reduced to writing), and the case would 
not be rushed through pell mell to a decision, as it is now in jury trials. 
Great expense would be saved and dilatory proceedings prevented by making 
the decision of the judges final upon all incidental questions. Objectors 
may say that it is unsafe to trust so much to a court of original jurisdiction, 
but somebody must be trusted with a final decision, and I see no reason why 
a court of three or five judges, who hear and see the witnesses and have 
abundant time to examine and consider a case, may not be gs safely trusted, 
especially as to minor matters, as the judges of the Supreme Court, who 
know nothing about a case except what they see in a written or printed 
record, There is a strong argument against jury trials in this. All questions 
of any considerable magnitude are now tried and decided by the judges. 
Oftentimes there is more involved in one equity case decided by the judges 
than in all the jury cases of the term put together. If judges in equity 
can be safely trusted to decide cases involving ten, fifty or one hundred 
thousand dollars, why can they not be trusted to decide a claim for damages 
or title to real or personal property, involving one hundred, five hundred, or 
five thousand dollars. 

Take the county court asa probate court. Recently a case has been decided 
in Multnomah county by the judge of that court involving about $1,000,000, 
and furthermore all the property in a county as one generation passes to 
another goes through the probate court, and all the grave questions arising 
upon this transmission of millions of property are decided by judges. All 
questions arising in our Admiralty courts are decided by judges. These, many 
of them, are great questions and involve immense amounts of money. That 
there is no great danger in dispensing with jury trials is evidenced by the fact 
that in France and Germany, and I believe in all the continental countries of 
Europe, they have no such thing as a jury trial. According to my information 
the laws of these countries are administered with equal justice and with more 
vigor and effect than the laws of this couatry. 
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ExtTENsIon OF TitLe ReGistrRaTion DeLarep IN — It will 
be remembered that in 1903 the General Assembly of Illinois amended 
the Title Registration Act by requiring executors, administrators and 
trustees within six months after their appointment to apply for regis- 
tration of all non-registered titles and interests in land. The material 
part of the act was quoted in a former number of this Review.'! The 
Act provided, however, that it should not be in force in any county 
until it should be adopted by a vote of the people of any county in 
which the Registration Act might have been adopted. The question 
was submitted to the people of Cook County, which is Chicago, on the 
8th of November, 194, and was adopted by a majority of upwards of 
two hundred thousand votes. The matter then came before the Supreme 
Court of the State which bas recently decided that the ballot was 
defective in form. Something was wrong with the pattern and typog- 
raphy. ‘There must be another election on the question, when it is 
hoped that a correct ballot will be used. The result of the voting is 
not in question. After that, however, the matter will come before the 
courts again on constitutional or some other issues, involving another 
considerable delay. Meantime, the public will be kept in uncertainty 
on a subject that is considered of great importance. The incon- 
veniences of a referendum are illustrated. Three years from the Act 
of the Legislature to the decision of the court. Now add another three 
years or more to the time of another decision. 


Posiicity’’ BLackmaiL. — Newspaper publicity ’’ is a two-edged 
tool. It keeps many a weak man from going wrong; it corrects many 
a crying evil. On the other hand, it is the unpremeditated but most 
effective weapon in the armory of blackmail. A class of criminals and 
a class of lawyers have grown up in the city to capitalize its possibilities 
in that line. 

Many a man on whom some scoundrel had secured a hold, either 
through his own weakness or that of a relative, is held a victim to ex- 
tortion from fear of the sensational story that may find its way into 
print if he refuses to be bled. There will be sure to be some newspaper, 
his fears inform him, which, for purposes no worse than to print a good 
story, is misled into acting what is substantially the part of confederate 
in the badger game. 

There are criminal lawyers in practice just a grade above the pro- 
fessed blackmailers. For them newspaper publicity is more effective 


1 Vol. 39, p. 124. 
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than any expertness they may have in jury pleading. In breach of 
promise, divorce and various sorts of damage suits they make their point 
by summoning the party of the second part before them and reminding 
him that he is *‘ a man of good standing in the community”’ and that 
publicity would be very unpleasant. 

If he persists in his refusal, he gets a preliminary twist of the thumb- 
screws in the publication of an advance news story; and he gets the full 
measure of his punishment for standing on his rights when he is in a 
witness chair with an oily lawyer before him and a crowd of photogra- 
phers and artists to make the grilling artistic. 

Not all the Hummels are in criminal law. Corporation law in this 
town bas its quota of conspicuous if not eminent examples; and here, 
too, a well-worked press bureau is more effective than experience and 
ability applied along legitimate lines. By selecting the strategic 
moment, it is possible to secure the composition of an unjust claim by 
threatening to ‘‘ give the matter to the newspapers.’’ Corporation 
lawyers may use — have used — newspaper publicity to accomplish their 
ends by depressing the stock market, or shaking the confidence of 
possible investors in the institution they attack, or fomenting hostile 
legislative action. 

To the honor of the press be it said that no newspaper, even the most 
reckless, gets any return except ‘‘ a good story’’ for unwittingly co- 
operating with the professional blackmailer. There is no record that 
a newspaper has ever been a conscious party to such schemes, but it is 
none the less true that the press bureau of several law firms in this city 
produces more revenue to the owners than the legitimate practice of the 
law. — New York Mail. 


Maxine Tramps Worx anp Wasu. — Massachusetts is gaining such 
a reputation for making tramps work and wash that the weary wander- 
ers are dropping Massachusetts towns and cities very generally from 
their calling lists. At least, that is the story of the figures presented 
to the Massachusetts Association of Relief Officers, yesterday, in a 
paper by William P. Fowler. 

Mr. Fowler said that the number of tramps harbored by the towns 
has decreased seventy-one per cent during the year, from April 1, 1905, 
to April 1, 1906, and all because of the work test which is applied in 
some of these towns, ordered by the statute enacted in 1905. While 
13,453 applied in the towns for help up to April 1, 1905, before the 
enactment of the work test law, only 3,581 asked town authorities for 
food during the next year. 
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‘*Let the tramps understand,’’ said Mr. Fowler, ‘‘ that when they 
take the freight train or the good highway leading into Massachusetts 
they must know that all roads for them lead straight to Bridgewater. 
Once let this message run through the land and we shall find that the 
overseers of the poor throughout our State will never more have to deal 
with the tramp or any of his kin.’’ 

Mr. Fowler had statistics from 66 towns, which showed in some 
cases a remarkable decrease in the number of hobo guests. The figures 
for Boylston for 1905 and 1906 were 132 and 17, respectively ; 
Belchertown, 114 and 1; Concord, 660 and 4; Lancaster, 506 and 40; 
Lowell, 2680 and 642; North Attleboro, 737 and 12; Oxford, 507 
and 29. 
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NOTES OF RECENT DECISIONS. 


A Carrier EnGAGep IN INTERSTATE ComMERCE CANNOT BE A DEALER 
IN THE Commopity Carriep. — The importance of the decision rendered 
by the Supreme Court of the United States in the case of the New 
York, N. H. & H. R. Oo. v. Interstate Commerce Commission can 
hardly be over estimated. It appears that the Chesapeake and Ohio 
Railroad Co. in addition to its business as a carrier had for many 
years carried on the business of buying and selling coal and carrying 
it to market. In a procedure against that company and the New 
York, N. H. & H. R. R. Co. brought by the Attorney General of the 
United States it appeared that the former company entered into con- 
tracts to sell to the latter company and to deliver to it on its line large 
quantities of coal at a stated price. The New Haven road in its 
answer asserted its good faith in making the contracts; that it had no 
knowledge of the price which the Chesapeake and Ohio company paid 
for the coal, or of the cost to that company of delivering it; and it 
claimed that there was no departure from the public rates or any dis- 
crimination in the transaction. 

Mr. Justice White delivered the luminous opinion of the court to 
which there was no dissent. He said in part: — 


That a carrier engaged in interstate commerce becomes subject as to 
such commerce to the commands of the statute, and may not set its pro- 
visions at naught whatever otherwise may be its power when carrying on 
commerce not interstate in character, cannot in reason be denied. Now, 
in view of the positive command of the second section of the act, that 
no departure from the published rate shall be made, “directly or in- 
directly,’? how can it in reason be held that a carrier may take itself 
from out the statute in every case by simply electing to be a dealer and 
transport a commodity in that character? For, of course, if a carrier has 
a right to disregard the published rates by resorting to a particular 
form of dealing, it must follow that there is no obligation on the part of a 
carrier to adhere to the rates, because doing so is merely voluntary. The 
all-embracing prvhibition against either directly or indirectly charging less 
than the published rates shows that the purpose of the statute was to 
make the prohibition applicable to every method of dealing by a carrier 
by which the forbidden result could be brought about. If the pub- 
lic purpose which the statute was intended to accomplish be borne 
in mind, its meaning becomes, if possible, clearer. What was that pur- 
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pose? It was to compel the carrier as a public agent to give equal 
treatment to all. Now if by the mere fact of purchasing and selling 
merchandise to be transported, a carrier is endowed with the power 
of disregarding the published rate, it becomes apparent that the carrier 
possesses the right to treat the owners of like commodities by en- 
tirely different rules. That is to say, the existence of such a power in its 
essence would enable a carrier, if it chose to do 80, to select the favored 
persons from whom he would buy and the favored persons to whom he 
would sell, thus giviog such persons an advantage over every other, and 
leading to a monopolization in the hands of such persons of all the products 
as to which the carrier chose to deal. Indeed the inevitable result of the 
possession of such a right by a carrier would be to enable it, if it chose to 
exercise the power, to concentrate in its own hands the products which were 
held for shipment along its line, and to make it, therefore, the sole purchaser 
thereof and the sole seller at the place where the products were to be mar- 
keted; in other words, to create an absolute monopoly. To illustrate: If a 
carrier may by becoming a dealer buy property for transportion to a market 
and eliminate the cost of transportation to such market, a faculty possessed 
by no other owner of the commodity, it must result that the carrier would be 
in a position where no other person could ship the commodity on equal terms 
with the carrier in its capacity of dealer. No other person owning the com- 
modity being thus able to ship on equal terms, it would result that the owners 
of such commodity would notjbe able to ship, but would be compelled to sell 
to the carrier. And as by the departure from the tariff rates the person to 
whom the carrier might elect to sell would bejable to buy at a price less than 
any other person could sell for, it would follow that such person so selected 
by the carrier would have a monopoly in the market to which the goods were 
transported. And that the result arising from an admission of the asserted 
power of the carrier as a dealer to disregard the published rates conduces 
immediately and not merely remotely to the production of the injurious results 
stated, is not only demonstrated by the very nature of things, but is established 
to be the case by the facts indisputably shown in the record. For here it is 
unquestioned that the Chesapeake and Ohio, asa result of its being a dealer, 
had become, Jong prior to the adoption of the interstate commerce law, and 
continued to be thereafter, up to the passag: of the West Virginia statute pro- 
hibiting a carrier from dealing in coal, virtually the sole purchaser and seller 
of all the coal produced along the line of itsroad. * * * 

Indeed, the proof leaves no doubt upon our minds that, in making the con- 
tract, the Chesepeake and Ohio sought to accomplish results which it deemed 
beneficial by means which it considered effectual, even although resort to 
such means was prohibited by the Interstate Commerce Act. In other words, 
we think it is established beyond doubt that, desiring to stimulate the pro- 
duction of coa! along its line, and thereby, as it conceived, to increase the 
carriage of that commodity and to benefit the railroad and those living along 
its line by the reflex prosperity which it was deemed would arise from giving a 
stimulus to an industry tributary to the railroad, the Chesapeake and Ohio 
bought and sold the coal without reference to whether the net result to it 
would realize its published rates. And it would seem that this means of stim- 
ulating the industry in question was resorted to instead of attempting to bring 
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about the same result by a lowering of the published rates, because to have so 
done would have engendered disparity between coal rates and the tariff on all 
the other articles contained in the same classification, and would besides have 
caused other and competing roads to make 2, similar reduction on the pub- 
lished rates, and thereby would have frustrated the very advantage to itself and 
those along its lines which the Chesapeake and Ohio deemed it was bringing 
about by the method pursued. That isto say, we think it is shown that the 
mode of dealing adopted was simply the result of a disregard by the Chesa- 
peake and Ohio of the economic conceptions upon which the interstate com- 
merce law rests, and a substitution in their stead of the conceptions of the 
Chesapeake and Ohio as to what was best for itself and for the public. * * * 

Because no express prohibition against a carrier who engages in interstate 
commerce becoming a dealer in commodities moving in such commerce is found 
in the act, it does not follow that the provisions which are expressed in that 
act should not be applied and be given their !awful effect. Even, therefore, if 
the result of applying the prohibitions as we have interpreted them will be 
Practically to render it difficult, if not impossible, for a carrier to deal in com- 
modoties, this affords no ground for relieving us of the plain duty of en- 
forcing the provisions of the statute as they exist. This conclusion follows, 
since the power of Congress to subject every carrier engaging in interstate 
commerce to the regulations which it has adopted is undoubted. 


Easement — Acquisition anD Repair. — An owner platted land into 
lots, blocks, streets. A map showing that the streets were to be con- 
nected with the streets of a city by means of a bridge to be erected by 
the owner was recorded. ‘The owner offered to dedicate the bridge to 
the public but it was not accepted. He sold lots, the deeds referring to 
the map. He urged the existence of the bridge as an inducement to the 
purchasers. It was held that the conveyance of the lots carried with 
them an implied grant of the bridge as an easement to the property con- 
veyed.' 

Mr. Justice Cardwell, delivering the opinion, said in part: ‘‘ It was 
proved that it was not only the purpose of the appellee to dedicate the 
bridge to the public use, but that the bridge was urged as an induce- 
ment to appellants and others to purchase the company’s lands, and that 
it was one of the most important, if not the principal inducement to 
them to buy. It was true that neither the bridge nor any part of it was 
conveyed in the deed to appellants, or to any other purchasers of the 
company’s lands; but the map showing the bridge was not only re- 
corded as provided in the plat act, supra, but was referred to in the 
deeds made to appellant and others. Therefore the !aw implies a grant 
of the bridge as an easement to the property conveyed. 


1 Oney v. West Buena Vista Land Co., Supreme Court of Appeals of 
Virginia, Nov. 23, 1905. 
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But the rule is that the grantor or dedicator of an easement is gener- 
ally under no obligation to make repairs, and that this duty rests upon 
those who use the easement, and if they fail to keep it in proper condi- 
tion for the uses for which it was granted or dedicated they must suffer 
the resulting inconvenience. This rule is changed only where there 
is a special agreement or prescriptive right to the contrary.! 


PURCHASER OF AN OverRDUE Norte Securep sy Morrteace. — In 
Gardner v. Beacon Trust Co.,’ a billin equity was brought by the plain- 
tiff, a minor by her next friend and guardian, to compel the defend- 
ant to assign and deliver to her a mortgage and the note thereby 
secured, alleged to have been fraudulently obtained from the plaintiff’s 
guardian by one Thayer, and fraudulently assigned by him to the 
defendant. Mr. Justice Morton, delivering the opinion of the Supreme 
Judicial Court of Massachusetts, said in part: — 


We assume, in favor of the plaintiff, that the fact that the note was secured 
by mortgage does not affect its character as an overdue negotiable instruinent 
when taken by the trust company, although it is said in Murphy v. Barnard,? 
that there is a distinction between the purchase of ordioary commercial paper 
and that of notes known to be secured by a mortgage of real estate, though 
bought as negotiable paper.‘ And the question is whether, assumivg for the 
moment the validity of the transfer by the plaintiff’s guardian to Thayer, which 
will be considered later, the fact that the note and mortgage were overdue 
when the trust company took them so affected their title as to postpone their 
right to that of the defrauded owner. The general rule is thus stated by Lvrd 
Herschel in London Joint Stock Bank v. Simmons.' 


Buitpinc Restrictions in Deeps or Reat Estate ARE INCUMBRANCES 
on THE TitLe.6—Mr. Justice Hall delivering the opinion said 
in part: — 


114 Cyc. 1209; 2 Min. Inst. 19; 
Tucker’s Com. 7; 9Am. & Eng. Ency. 
L. (2d Ed.) 80. 

276N. E. Rep. 455 (Mass. Jan. 2, 
1906.) 

3 162 Mass. 72, 75, 38 N. E. 29, 44 
Am. St. Rep. 340. 

4 See Fish v. French, 15 Gray, 520; 
Vinton v. King, 4 Allen, 562; Wilcox 
v. Foster, 132 Mass. 320; Bacon v. 
Abbott, 137 Mass. 397. But the note 

VOL. XL. 


did not cease to be property or to be 
negotiable because overdue. Baxter 
v. Little, 6 Metc. (Mass.) 7, 39 Am. 
Dec. 707; Fisher v. Leland, 4 Cush. 
456, 458, 50 Am. Dec. 805; Leavitt v. 
Putnam, 3 N. Y. 494, 53 Am. Dec. 322. 

5 1892, A.C. 201, 215. 

6 Whelan v.'Rosseter, 82 Pac. Rep. 
1082. (Court of Appeal, First Dis- 
trict, California. Oct. 4, 1905.) 


29 


450 40 AMERICAN LAW REVIEW. 


In Wetmore v. Bruce,! it is said: “It is entirely competent for adjoining 
owners of land by grant to impose mutual and corresponding restrictions upon 
the lands belonging to each, for the purpose of securing uniformity in the posi- 
tion of buildings. The covenants, being mutual and imposing such restrictions 
in perpetuity, are in effect reciprocal easements, the right to the enjoyment of 
which passes as appurtenant to the premises. Observance of such covenants 
will be enforced by a court of equity.’’ The fact that the covenants do not run 
with the land is not the test as to whether a title is good. Insome cases equity 
will enforce personal covenants. In the Law of Real Property in Conveyancing 
(Jones) it issaid: ‘‘ One who takes land with notice of a restrictive agreement 
affecting it cannot equitably refuse to perform it, though the agreement may 
not be a covenant which ruaos with the land, or creates a technical qualification 
of the estate conveyed.’? The author also quotes from Whitney v. Union Rail- 
way Co.,? where it is said: ‘*The precise form or nature of the covenant or 
agreement is quite immaterial. It is not essential that it should run with the 
land. A personal cgvenant or agreement will be held valid and binding in equity 
on a purchaser taking the estate with notice. It is not binding on him merely 
because he stands as an assignee of the party who made the agreement, but 
because he has taken the estate with notice of a valid agreement concerning it, 
which he cannot equitably refuse to perform.’’? In Los Angeles, etc., Co. v. 
S. P. R. R. Co.,‘ it was conceded that there are personal covenants enforceable 
in equity against the grantee of the covenantor. Thus we see that, notwith- 
standing that under the{Civil Code the covenants in the agreement may not run 
with the land, there is authority for the contention that a verdee of the land 
with notice could be compelled to perform them. 

The title offered in this case was, therefore, one that was exposed to litiga- 
tion (in fact, litigation concerning it was then pending), and was therefore 
doubtful. 


Easements — Licutjanp Air. — Where a deed with full covenants of 
warranty conveyed certain property, including a party wall contain- 
ing windows overlooking defendant’s adjoining property, and provided 
that such wall should remain a party wall and that both parties should 
be entitled to rights therein, the grantee in the deed acquired an ease- 
ment over such adjoining§ property of the right to keep such windows 
open and receive lightjand air therefrom, which was determinable only 
on the use of the wall for building[purposes by the adjoining property 
owner.° 

Vice Chancellor Stevenson delivering the decision sustaining this prop- 
osition said also: — 


1118 N. Y. 319, 23 N. E. 303. 4 136 Cal. 36, 68 Pac. 308. 
2 11 Gray, 359, 71 Am. Dec. 715. 5 Lengyel v. Meyer (Court of Chan- 
8 To the same effect is Tulk v. cery ofjNew Jersey, Dec. 28, 1905.) 
Moxhay, 2 Phil. 774, 13 Jur. 89; 18 L. 
J. N.S. Ch. 83. 
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It may be that the doctrine under which thefeasement of light and air is 
created by an implied grant or an implied reservation ought not tobe extended. 
The rule which permits an implied reservation of this easement has been criti- 
cised by Vice Chancellor Pitney! in which criticism Vice Chancellor Stevens 
seems to concur. To many minds the rule prevailing in Massachusetts and 
in other States that in cases like the present one the easement of light and air 
can only be created by an express graut or an express reservation, and may 
seem more consistent with the American view of this easement and less liable 
to produce situations of hardship and injustice than the rule which prevails in 
New Jersey.? But the duty ofthis court, whatever may be the views o‘ indi- 
vidual judges, is to fairlyapply the established law ofthe State. That law, 
leaving out of view the party wall, gives the complianants the easement which 
they claim, and entitles the complainants to the remedy of an injunction to 
protect the enjoyment of their easement from the conduct of the defendant 
Lobsenz in blocking up their windows. 

The narrow question is whether the existence of the party wali under this 
express covenant in the deed makes the case an exception to the general rule, 
so as to prevent the deed in which the covenant appears, from creating the 
easement of light and air by implication by an implied graat. 


Bounpary EsTaBLIsHED BY ACQUIESCENCE. — The fact that a boundary 
line between adjacent tracts, determined by a survey based on the de- 
scription in a conveyance, under which a party claims one of the tracts, 
does not correspond with a boundary line recognized as such for the 
statutory period of limitation, does not defeat the line thus established 
by acquiescence. The fact that the description in a deed under which 
a party claims calls for a straight boundary line does not defeat a line, 
not straight, established by the acquiescence of the owners for more 
than the statutory period. 


Detivery oF DEED T0 CusTODIAN TO BE DELIVERED TO GRANTEE AFTER 
Grantor’s DeatH.—The Supreme Court of Illinois in Noble v. 
Tipton,® passing upon this question in a decision rendered in December 
last held that although the custodian delivered the deed to the grantee 
after the grantor’s death there was no delivery of the deed and this 
never became operative. If an instrument in the form of a deed is 


1 Toothe v. Bryce, 50 N. J. Eq. * Laughlin v. Francis, 105 N. W. 


(589, 25 Atl. 182 [1892]. 360; (Iowa, Nov. 18, 1905.) citing 
2 Denman v. Mentz, 63 N. J. Eq. Herndon v. Stultz (lowa), 100 N. W. 
613, 616, 617, 52 Atl. 1117 [1902]. 851. 


3 See Keats v. Hugo, 115 Mass. 204, 5 76 N. E. Rep. 151 (Dec. 20, 1905.) 
15 Am. Rep. 80 (1874). 
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executed and attested with the formalities prescribed by the statute, 
and confers no present interest, but is revocable at pleasure and not to 
take effect until the death of the maker, it may be operative as a will.! 
At any rate, the instrument could not be effeetive as a devise until 
admitted to probate, and the county court has exclusive jurisdiction 
for that purpose.2, Where a disposition of property made by a written 
instrument is not to take effect until the death of the maker it is testa- 
mentary in character, and will remain subject to revocation ér change 
during his life. And it is sufficient for the decision of this case that 
the deed was not delivered and did not take effect in the lifetime of the 
grantor. 


The Supreme Court of Errors of Connecticut in Grilley v. Atkins 4 
rendering a decision on substantially the same facts five days before 
the Illinois decision held that the grantor parted with all right of 
dominion or control over the deed, and that such delivery was a present 
delivery of the deed. Chief Justice Torrance delivering the opinion of 
the Court cited many decisions and said in part: — 


Whether in a given case the delivery of a deed to a third party, to be de 
livered by him to the grantee after the grantor’s death, is to be deemed a 
delivery in praesenti or not, is generally a question of fact depending upon the 
conduct and intention of the parties to such a transaction. Two of the essen- 
tial features of such a delivery are these: (1) The grantor must deliver the 
deed to a third person for the benefit of the grantee ultimately, and in some 
way express his intention to that effect; and (2) by the very great weight of 
authority the grantor must, at the time of such delivery to the third person, 
part both with the possession of the deed and with all dominion and control 
over it.) A delivery so made and accepted by the grantee is irrevocable by the 
grantor, and cannot by him be recalled, or revoked, or modified, without the 
consent of the grantee. We think the facts found in the case at bar clearly 
show that the delivery of deed A to Mr. Pierce was in effect a present delivery 
of it, to be held by him for the benefit of the grantee and subject to the life use 
of the grantor, and at her death to be surrendered by him to such grantee. As 
shown by her request to Pierce, the grantor fully intended to pass the fee of 


130 Am. & Eng. Ency. of Law (2d Bowles, 54 L. R. A. 871, 872; Porter v, 


Ed.) 576. Woodhouse, 59 Conn. 568, 22 Atl. 299. 
2 Beatty v. Clegg, 214 Il]. 84,73 N. 13L. R.A. 64, 21 Am. St. Rep. 131. 
£. 383. 6 Arnegaard v. Arnegaard, 7 N. D. 

3 Massey v. Huntington, 118 Ill. 80, 475,75 N. W. 797,41 L. R.A. 258; Bury 
7N. E. 269. v. Young, 98 Cal. 446, 33 Pac. 338, 35 
4 62 Atl. Rep. 337 (Conn. Dec. 15, Am. St. Rep. 186; Issitt ». Dewey, 47 
1905). Neb. 196, 66 N. W. 288; Everett v. 


5 See the cases cited to this effect Everett, 48 N. Y. 218; 16 Cyc. 568, and 
in the note to the case of Munro v. _ cases there cited. 
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the property to the plaintiff at the date of the deed, subject only to her life use 
and the transaction into which she then entered with Pierce and the plaintiff 
was well adapted to carry out her intent. She intended to and did, in deliv- 
ering the deed to Pierce, part with the possession of the deed, and with all her 
dominion and contro! over it. . 

The defendant claims that the delivery to Pierce was of no effeet because he 
was the the agent and attorney of the grantor, and consequentiy that the deed 
in his hands was in her hands. If the facts found supported the above claim, 
the claimed consequence would undoubtedly follow; but they do not. 


Contempt oF Court in WILFULLY AND PERSISTENTLY VIOLATING AN 
INJUNCTION restraining them from intimidating or interfering with em- 
ployés of complainant. Judge McPherson sitting in the Circuit 
Court of the United Lower District of Iowa delivered a decision which 
deserves to be called to the attention of union laborers everywhere. 
We can only quote some passages.' He said: — 


I repeat what I have so often said in this case, as well as in other cases, 
that laboring men have a perfect right to organize themselves into unions, and 
have their offices and meet in secret, and attempt thereby to better their con- 
ditions by shortening their hours or iocreasing their wages, or in bringing 
about any other status for their own betterment. But, when men are out by 
reason of a ‘‘lockout’’ or by reason of a strike, the places once occup‘ed by 
them are no longer their places. The company, then, has the right to employ 
whomsoever it pleases, upon such terms as it may agree upon with the new 
men, and it has a perfect right to employ men who do not belong to 
the union, as well as to employ men who do belong to the union. 
This country recognizes no legal difference between men who belong 
to organizations, or lodges, or churches, and men who belong to neither. 
This is a free country and must be kept so, and every man, whether he belongs 
to any organization, church, or lodge, or does not, has the right to work for 
whomsoever he pleases, upon such terms as may be agreed upon, and such 
men must be and will be protected. And the railway company has the right to 
be protected in its property and in its rights to employ whomsoever it pleases, 
and have its new employés work in peace and quiet and by orderly methods. And 
neither the company nor its new employés must be terrorized or intimidated, 
to say nothing of being assaulted or wronged, either in person or in prop- 
erty. * * * These proceedings arenotagreeabletome. I would avoid them 
if I could. It is practically converting this court into a police court. But no 
other remedy seems to be attainable. And it is too late for any man, judge, 
lawyer, or layman, to say that there can be any debate about the propriety or le- 
gality of these proceedings. They are recognized by all the courts, federal and 
State, and I do not dare, as a judge of this court, acting under my oath and 
guided by my conscience, to seek to avoid these proceedings because they are 
not agreeable. They are distasteful, because I know in advance how these 


1 Atchison T. & S. F. R. Co. v. Gee, 140 Fed. Rep. 153. 
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decisions will be regarded by the ignorant and the vieious, and how the court 
will be misrepresented. But that is no reason why I should be recreant to my 
duty, or why I should not act, as in my judgment I ought to act. It would be 
infinitely more of a pleasure to me to send these men back to their families 
than itis to send them to jail. But it must be kept in mind that men must be 
sent to jail, even though they thereby bring punishment upon innocent mem- 
bers of their families and friends. If this is any excuse, but few guilty men 
can be convicted. It is no reason why I should not act. At the hearing last 
spring the term “ picketing’ was used by all the witnesses and by the accused 
hundreds and hundreds of times. Now it is not called “ picketing,’’ but the 
same acts of intimidation and opprobrious epithets are called “ reporting; ”’ 
the pretense being that their acts could be justified by changing the name. It 
is idle to say, and even silly to conclude, that any coart can thus be persuaded. 
It is of no concern to the court, nor to any person, for what paper or bulletin 
any person reports. Whether the defendants to obtain their allowances, must 
do picketing I do not know. But it is none the less violence, none the less 
intimidation, none the less lawlessness, to call their acts by some other 
name. * * * 

These-parties and all others must understand, and they will understand, either 
by information from this court or from other sources, that this government of 
ours is one of law, that peaceable men shall be protected, and that lawless men 
must pay a penalty. It is for others to say whether or not they will take 
warning, or whether they will arrogate to themselves the pretended right of so 
conducting themselves as to take, not the law, but contempt for the law into 
their own hands. 

I have reduced these views to writing and filed them with the clerk to the 
end that all who have any concern in knowing what my views are may read 
and neither misunderstand, nor misconstrue, nor falsely state, what I have 
said about this case. 


NEGLIGENCE AuTOMOBILE DriveR Horse. — The 
complaint was that through the negligence of the defendant in driving 
his automobile the plaintiff’s horse kicked and broke the plaintiff’s leg. 
The defendant came up from behind the plaintiff without blowing his 
horn. ‘The judge ruled that the case was for the jury, and in our 
opinion that ruling was right. ‘The jury were warranted in finding that 
the horse was not given to shying, kicking, or running; further that he 
was not frightened by automobiles, and that on the day of the accident 
three had passed him going in the same direction, without frightening 
him, and that the driver of these three had sounded a horn; that the 
horse did not start until the automobile was within ten feet of the nigh 
hind wheel, undertaking to pass the plaintiff where there was not room, 
and that the plaintiff had not heard it; that the plaintiff was driving at 
the rate of four miles an hour, in a market wagon with a load of 1500 
pounds, and had the reins ‘‘ up good in”’ his hands ** tight.’’ 
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A State statute requires that the driver of an automobile, approaching 
any vehicle drawn by a horse, shall operate such automobile so as to 
exercise every reasonable precaution to prevent the frightening of such 
horse, and declares that every antomobile shall be provided with a 
suitable bell or horn or other means of signaling.' 

Mr. Justice Loring, delivering the opinion of the Supreme Judicial 
Court of Massachusetts, said :— 


We are of opinion that an automobile coming up behind a vehicle drawn by 
horses is ‘‘ approaching ” it within this act. Weare also of opinion that the 
jury were warranted in finding on the above facts that the defendant was negli- 
gent in not sounding his horn, and that that negligence was the cause of the 
breaking of the plaintiff’s leg. The jury might find that a horn should be 
sourded on overtaking a horse, not only to warn the driver of the horse to keep 
to his side of the road, but also to give timely warning of the approach of this 
machine which, in the kind of noise made by it, among other things is novel, 
and therefore may be dangerous, and that the defendant should have known 
this. 


Wire Morteacinc Her Lanp as Surety ror HER Huspanp. — Her 
estate after her husband’s death should be exonerated out of the lat- 
ter’s estate. So held in Browne v. Bixby*® by the Supreme Judicial 
Court of Massachusetts, Chief Justice Knowlton delivering the 
opinion. 


In Savage v. Winchester,’ the subject is fully discussed by Mr. Justice 
Hoar, with a citation of the authorities, and the rule is stated broadly in simi- 
lar language. In Robinson v. Gee,* Lord Hardwicke said: ‘'It is a common 
case for a wife to join in a mortgage of her inheritance for a debt of her hus- 
band. After her husband’s death she is entitled to have her real estate exon- 
erated out of the personal and real assets of her husband; the court consid- 
ering her estate only as a surety for his debt.’? This dictum has become 
generally recugnized law, both in England and America. 


Bounpary ON STREET. — Where there is nothing to control the effect 
of a deed of land described as situated on the side of a contemplated 
street, the grantee’s land extends to the middle of the street. 


1 Gifford v. Jennings, 76 N. E. 233 Neimcewicz v. Gahn, 3 Paige, 614; 


(Mass. Jan, 2, 1906.) Wilcox v. Todd, 64 Mo. 388; Shea v. 
276N. E. Rep. 454 (Mass. Jan. 2. .McMahon, 16 App. D. C. 65; Johns pv. 
1906.) Reardon, 11 Md. 465; Bull v. Coe, 77 
315 Gray, 453-455. Cal. 54, 18 Pac. 808, 11 Am. St. Rep. 
41 Ves. Sr. 252. 235; Hubbard v. Ogden, 22 Kan. 363; 


5 Aguillar v. Aguillar, 5 Madd.414; Shinn v. Smith, 79 N. C. 310. 
Hudson v. Carmichael, Kay, 613; 
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Mr. Justice Sheldon delivering the opinion said on this point: !— 


The petitioner’s deed and prior deeds of the property were put in evidence 
and they all described the land as ‘‘a certain lot of land and the buildings 
thereon, situate on the northerly side of contemplated Barnes street, in said 
Fall River, and bounded and described as follows, viz.: Beginning at the 
southwesterly corner of said lot, at a point in said northerly line of Barnes 
street four hundred and eight and nine-tenths (408.9) feet easterly thereon from 
County street, and thence running northerly, at right angles with said street, 
one hundred (100) feet, fora corner; thence easterly, by land now or formerly 
of Leonard N. Slade, fifty (50) feet, fora corner; thence southerly one hundred 
(100) feet, to said Barnes street; and thence westerly, by said street, fifty (50) 
feet to the point of beginning. As there was nothing to control the effect of this 
deed, it follows that the petitioners’ land extended to the middle of the street.2 


A Note sy A Marriep Woman Given as SECURITY FOR A Dest oF 
HER HusBAND DISCHARGED IN INSOLVENCY Is VOID BEING WITHOUT Con- 
SIDERATION. — Chief Justice Knowlton for the Supreme Judicial Court 
of Massachusetts said in Widger v. Baxter. 


A wife’s note, given to a third person in payment of her husband’s debt, is 
for a valuable consideration; but a note given as security from such a debt, 
previously existing, is not. To make a note of the latter kind valid, there must 
be a new consideration. But in the case supposed, the wife obtains nothing, 
and the husband’s creditor gives up nothing, and there is no consideration 
moving from either party to the other.‘ 


Bequest To A CLass—DeratH OF One OF THE CLass BEFORE THE 
Maxine oF THE WiLL.5— Chief Justice Cullen, delivering the opinion 
of the majority of the Court of Appeals, of New York, referring to the 
statute of that State applicable to the case of a bequest to a person 
dead at the time of making the will, said that the provision was 
taken from a statute of Massachusetts on the subject, and continued : — 


1 Everett v. Fall River, 75 N. E. 
Rep. 946; (Mass. Nov. 28, 1905). 

2 McKenzie v. Gleason, 184 Mass. 
452, 69 N. E. 1076, 100 Am. St. Rep. 
566; Lemay v. Furtado, 182 Mass. 280, 
65 N. E. 395; Dean v. Lowell, 135 
Mass. 55, 60; O’Connell v. Bryant, 121 
Mass. 557; Peck v. Denniston, 121 
Mass. 17; Boston v. Richardson, 13 
Allen, 146. 


376 N. E. Rep. 509 (Mass. Jan. 3, 
1906). 

4 Green v. Shepherd, 5 Allen, 589; 
Courtney v. Doyle, 10 Allen, 122; 
Mecorney »v. Stanley, 8 Cush. 85; Ellis 
v. Clark, 110 Mass. 389, 14 Am. Rep, 
609. 

5 Pimel v. Betjemann, 76 N. E. Rep. 
157 (N. Y. Nov. 28, 1905). 
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Now, as I read the decisions, the law in Massachusetts is not that a 
gift to a deceased relative is void and without the statute. In Howland 
v. Slade,! the leading case in that State on the subject, the decision that 
under a gift to ‘‘all my first cousins ’’ the issue of first cousins deceased 
before the making of the will could not take, while the issue of those 
who died intermediate the will of the testator and his death could take, pro- 
ceeded not on the principle that a legacy to a dead person was void, but on the 
ground that under well-settled authority such a gift indicated no intention on 
the part of the testator to include cousins already deceased. In Georgia the 
decisions are in harmony with those of Massachusetts. In Cheney v. Selman,? 
it was held that a legacy to a person dead at the time of the making of the 
wiil was not void, but went to his issue. Butin Davie v. Wynn,° the devise 
being to the nephews and nieces of the testator, it was held that the issue of 
two nieces who had died prior to the making of the will could not take, be- 
cause, on account of their previous death, they did not fall within the class to 
whom the testator had given his property. * * * The distinction be- 
tween a dead child expressly named or otherwise identified in a will and one 
who must take under the designation of a class seems to me very plain. 
Where the testator names the deceased child, there can be no room for doubt, 
that he intended him or his issue to take, and the statute gives effect to that 
intent. Where, however, a testator writes or speaks of his children in gen- 
eral terms he does not include grandchildren. So the courts have uniformly 
held, and such, J think, the experience of all of us will confirm as being the 
actual fact. So, also there isa plain distinction between the death of a member 
of a class subsequent to making the will and a death prior to that time. In 
the first case it is both possible and probable, unless some provision for the 
contingency is made in the will, that the testator did not anticipate its occur- 
rence. In the latter the occurrence is not contingent * * * * 

Gray, O’Brien, and Haight, J.J., concur with Cullen, C. J.; Bartlett and 
Werner, J.J., concur with Vann, J. 


EasEMENT TO CONDUCT WATER THROUGH A CULVERT UNDER A HIGH- 
WAY ACQUIRED BY PREscRIPTION. —So held in Terre Haute & L. R. 
Co. v. Zehner.4 Mr. Justice Hadley, delivering the opinion of the 
Court, said in part :— 


It will not be doubted that a prescriptive right, or easement, against the 
owner of the fee to set water back over the lands of another, by means of a 
dam, and to draw it out as needed by the mill owner, may be acquired by an 
uninterrupted and adverse possession of 20 years. After such claim and hold- 
ing a grant is conclusively presumed.> We therefore hold that a right by pre- 


1 155 Mass., 415, 29 N. E, 631. 104; Snowden v. Wilas, 19 Ind. 10, 81 
2 71 Ga. 384. Am. Dec. 370; Jones on Easements, 
3 80 Ga. 673, 6 8S. E. 183. 642; Gould on Waters, p. 611; 
476N. E. Rep. 169 (Ind. Nov. 28 Farnham’s Water & Water Courses, p. 
1905). 1796; Angell on Water Courses (7th 


5 Postlethwaite v. Payne, 8 Ind. Ed.) p. 543. 
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scription, to conduct water through a culvert under the surface of a highway, 
when so maintained as to impose no hindrance, inconvenience or expense upon 
the public, may be acquired against the owner of the fee of the land underlying 
the highway by 20 years adverse and uninterrupted user. 


A Bequest or INcomME or a Funp TO A WoMAN SO LONG AS SHE RE- 
MAIN UNMARRIED is not invalid as being an unlawful restraint of 
marriage. In re Hollbrooks’ Estate 1 Chief Justice Mitchell, delivering 
the opinion of the Supreme Court of Pennsylvania, said in part: — 


The present controversy arises over the legacy of the textatrix to the appel- 
lant of the income of a fund “ during the term of her natural life, or so loug as 
she remains unmarried,’ with a gift over “ in case of her death or marriage.” 
The primary rule is to give effect to the intention of the testatrix and the pre- 
sumption is that the intent was lawful. The form in which she expressed her 
will is unimportant, except as indicating her intent. There ts nothing in this 
will clearly indicating an intent to prohibit marriage. The words are equally 
appropriate to express an intent to supply an income to the legatee so long as 
she was unmarried and presumably dependent on her own exertions for her 
maintenance. This is a perfectly lawful intent, though its practical effect may 
be to discourage marriage. Even regarding the language of the gifts as am- 
biguous in being equally capable of two constructions, we must give it the one 
that will preserve the testatrix’s right to dispose as she pleased of her property. 
There was a gift over on the happening of death or marriage. In Cornell v. 
Lovett’s Ext’r, ? restrictions much more clearly conditions subsequent divest- 
ing the legacies than that in the present case were expressly held to be valid. 


Apverse Use To CREATE AN EASEMENT Must BE OPEN AND VISIBLE. — 
In Puroto v. Chieppa,* the Supreme Court of Connecticut held that the 
fact that the blinds, which had been on the windows of the east side of 
the plaintiffs’ house for more than 15 years prior to the erection of the 
defendants’ addition, would, when opened or closed, swing two or three 
inches over the divisional line, and that the cornice on the eaves of the 
plaintiffs’ house, the molding of which was removed by the defendants, 
had extended during that period over said line for two or three inches, 
was properly regarded by the trial court as not sufficient proof of such 
an open, visible, adverse use of another’s real estate as must be pre- 
sumed to have been with the knowledge and acquiescence of the 
owner,‘ or of such an easement in the plaintiffs, by either prescription 


162 Atl. Rep. 368 (Pa. Oct. 30, 3 62 Atl. Rep. 664 (Conn. Dec. 15, 
1905.) 1905.) 
2 35 Pa. 100, and Mickey’s Appeal, 4School District v. Lynch, 33 Conn. 


46 Pa. 337, 330-334. 


NOTES OF RECENT DECISIONS. 459 


or implied grant, as prohibited the defendants from building their ad- 
dition on the divisional line as described in the deeds. 


EaseMENT oF Ricut or Way. — The right granted was ‘* a free right 
of way for an alley way twelve feet wide” ina city. The Supreme 
Court of Appeals of West Virginia held in Flaherty v. Fleming,' that 
the placing of a gate or fence upon or over such way by the owner 
of the land subject to the right, is an obstruction of the way and a 
violation of the easement granted. Mr. Justice Cox delivering the 
opinion said in part: — 


The owner of the soil may make any use of his iand which does not interfere 
with a reasouable use of the way. Subject to the easement, his control ex- 
tends indefinitely upward from the surface and downward ad infernos.? 
However, where the earement is created by express grant, defining the rights 
of the parties, the the terms of the grant must govern. ‘‘ Whether a grantee 
of aright of way is entitied toa way unobstructed by gates or bars depends 
upon the terms of the grant, the purposes for which it was made, the uature 
and situation of the property, and the manner in which it has been used.® 

Taking the words of the deed together, it appears to us, that the intention 
was to give a way open and unobstructed so far as any future act of the 
owner of the servient estate is concerned. If there be doubt as to this con- 
struction, then we must resort to the circumstances surrounding the transac- 
tion, the situation of the parties, the subject-matter of the deed or contract, 
and the subsequent acts of the parties under it.+ 


Easement OF Private Way. — The right to such an easement lies 
in grant and can only be credited by express or implied grant, by ad- 
verse user, or by estoppel. 

Where a deed to certain land abutting on an alleged private road 
contained a building restriction prohibiting the erection of buildings 
nearer than forty feet to the northwesterly side line of such road, the 
deed did not by implication convey any right of way over that part of 
the road ending in a cul-de-sac, which was beyond the property con- 
veyed toward the closed end of the road. 


1 52S. E. Rep. 857 (W. Va., Feb. Smithv. Worn, 93 Cal. 206; 28 Pac. 


6, 1906). 944; Houpes v. Anderson, 22 Iowa, 
2 Jones on Easement, § 391; 14 161. 
Cyc. 1201. 4 Shrewsburry v. Tufts, 41 W. Va. 


3 Jones on Easements, § 400; Field 212; 23 S. E. 692; Heatherly v. Bank, 
v. Leiter, 118 Il]. 17; 6 N. E. 877; 31 W. Va. 70; 5 S. E. 754. 
Cowling v. Higginson, 4 M. & W. 245; 
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Where a grantee of certain land abutting on a private way would not 
be injured by the closing of the way beyond his property and toward 
the end of the road in a cul-de-sac, he was not entitled to object that 
the owners thereof were estopped to close it.} 

Vice Chancellor Pitney delivering the opinion of the Court of 
Chancery of New Jersey, criticises some decisions in Massachusetts, 
not very recent, which seem to imply that a grantee of land on a way 
ending in a cul-de-sac could object to the closing of any part of the 
way, though such part did not appear to be of any advantage to the 
grantee.? In conclusion on this part of the case he says that no case, 
in New Jersey or elsewhere, that I have found, except in Massachusetts, 
presently to be mentioned, has gone so far as to hold that in the present 
case, for instance, that if the grantors, after conveying the two lots on 
the corner of Headly road and South street had chosen to obliterate 
and close the street they had already worked in the rear of these 
premises, they might not have done so, provided it did not appear that 
such closing would work any injury to those grantees. 


NEGLIGENCE IN OPERATING AUTOMOBILE.— It was negligence for an 
autoist to drive his automobile at the rate of more than fifteen miles 
an hour toward a team of horses which were frightened at the machine, 
where the autoist saw or could have seen, when 300 feet away that the 
horses were frightened. In such case it was his duty under the ex- 
press provisions of the statute, to stop or check up, and his failure to 
do so was not excusable on the ground that he did not have the oppor- 
tunity to do so because of the necessity of his keeping his attention 
fixed on the road, in order to avoid holes and obstacles. The failure 
of the autoist to stop on perceiving the fright of the team was not 
excusable because of the fact that he had previously passed the same 
team, and that the fright of the same had not caused any injury to the 
occupants of the carriage.® 


EASEMENTS OF FLowaGE.— A deed under which defendants claimed 
conveyed the land on which a dam stood and all rights of flowage of 


1 Stevens v. Headly, 62 Atl. Rep. 887 Regan v. Boston Light Co., 137 Mass. 
(N. J., June 24, 1905). 37; Pearson v. Allen, 151 Mass. 79; 
2 Thomas v. Poole (1856), 7 Gray, 23 N. E. 731; 21 Am. St. Rep. 426. 

88; Rodgers v. Parker, 9 Gray, 445 3 McIntyre v. Orner, 76 N. E. Rep. 
(1857), later cases in this State, how- 750 (Indiana, Jan. 30, 1906). 
ever, do not seem to go to this extent. 
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any lands belonging to the grantors, or either of them, on a lake and 
certain rivers and their tributaries, and all right ‘‘ they had to flow the 
land of others by any of such dams,’’ followed by a clause that the 
deed was intended to convey all rights of flowage of any lands in Coos 
county caused by any of such dams, wherever situated and however 
the right may have been acquired. It was held that such deed only 
conveyed the right to flow as it was exercised at the time the deed was 
executed.! 

Mr. Justice Chase, delivering the opinion of the Court, said in 
part: — 


The rightful state of the property at the time of the execution of the deed 
is weighty evidence of the intention which the parties attempted to express by 
its terms.2 Reading the deed in the light of this evidence, and giving its terms 
their ordinary meaning, it appears that there was no error in the court’s in- 
structions to the jury that the right of flowage conveyed by the deed was * the 
right to flow as it was exercised at the time the deed was given in 1877,’’ and 
that ‘‘ that is the limit of the defendants’ right as founded upon the deed. 


MortGace — RepEMPTION BY Wipow or MortcaGcor. —A widow, 
redeeming from a mortgage in which she joined, cannot be required 
to pay a second mortgage in which she did not join, or to pay an open 
account due the first mortgagee. 


Mr. Justice Briscoe, delivering the opinion of the Court of Appeals 
of Maryland, said in part: — 


There can be no difficulty, we think, as to the general proposition that a 
widow who has joined in a mortgage has the undoubted right to redeem, not- 
withstanding the fact there has been no legal assignment of the dower. This 
proposition is well settled upon reason and authority, because of the wife’s 
inchoate right of dower and of her interest in the estate. In Jones on Mort- 
gages,‘ it is said that a widow who has joiued in a mortgage in release of 
dower may redeem, for she is entitled to dower as against every person except 
the mortgagee and those claiming under him. She has an undoubted right to 
redeem, although she has released her dower. And even a wife having only 
an inchoate right of dower may redeem land from a mortgage in which she has 
joined with her husband to release dower. In Gatewood v. Gatewood and 
others,> the court, after citing a number of authorities to sustain the position that 


1 Flint v. Union Water Power Co., 3 Hays v. Cretin, 62 Atl. Rep. 1029 
62 Atl. Rep, 788 (Sup. Ct. N. H., Jan. (Jan. 24, 1906). . 
2, 1906). 4 Vol. 2, Sec. 1067. 
2 Dunkee »v. Railroad, 24 N. H. 489; 5 75 Va. 413. 
Seavey v. Jones, 43 N. H. 441; Watson 
v. Bartlett, 62 N. H. 447. 
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a tenant in dower may insist upon the redemption of a mortgage, says that the 
dower interest of the wife in the husband’s estate is such as entitles her to 
redeem seems too clear for controversy. And it was also said that it may be 
laid down as a rule of almost universal acceptance that, when there is a mort- 
gage upon real estate, any person who has the right to redeem such mortgage, 
and actually does redeem it, is entitled for his indemnity to be subrogated to 
the lien of the mortgage, and to hold the Jand until he is reimbursed to the 
amount so paid.! In Mantz v. Buchanan,? the Chancellor said: “ There can be 
no doubt that a wife, notwithstanding she joins her husband in the mortgage, 
may nevertheless take her dower in the lands subject to the mortgage and that 
she has a right to redeem, and may call on the personal representatives of her 
deceased husband to apply the personal assets to the extinguishment of the 
mortgage debt, so as to free her dower from the incumbrance.”? 3 


CuatTeL MortGaGE or Future EAarnincs oF A THRASHING Ma- 
cHInE. — In Flanders v. French,4 the Supreme Court of South Dakota 
held such a mortgage valid. Mr. Justice Carson delivering the opinion 
of the court said: — 


That such a mortgage may be made of earnings subsequently accrued, does 
not seem to be seriously questioned by the respondent, his contention being 
that the description of the earnings to be assigned, and the locality of such 
earnings, are not sufficiently specific to constitute a valid mortgage of the sub- 
sequent earnings; and such seems to have been the view of the learned Circuit 
Court. But the chattel mortgage, when carefully examined, does not seem to 
be open to these criticisms. It seems to be clear and specific in its terms, 
showing an intention of the mortgagor to mortgage the entire earnings of the 
machine, including the earnings of the employés while being run in the locali- 
ties specified in the counties of Day and Roberts during the years 1903 and 
1904. 

It is contended by the respondent that the method of ascertaining the forty 
per cent to be repaid to the mortgagor, or making the division, is indefinite 
and uncertain. This contention is clearly untenable. It is particularily specified 
that a division is to be made of all the earnings turned over, either in cash, 
thresh orders, notes or accounts, pro rata, according to the amount having 
been paid; that is, forty per cent is to be paid over to the mortgagor in the 
same proportion of notes, orders, and accounts that may accrue as those re- 
ceived. It is difficult to see how the mortgage contract could have been made 
more definite and certain in this regard. The machine itself, which is to be run 


1 The case of Davis v. Wetherell, Owens, 31 Md. 327; 1 Am. Rep. 60; 


13 Allen, 60; 90 Am. Dec. 177, and 
Lamb v. Montague, 112 Mass. 352, are 
express decisions on this point. 

21 Md. Ch. 202. 

3 And the doctrine enunciated by 
the court in this case, is approved in 
Lynn v. Gephart, 27 Md. 547; Bank v. 


Glenn v. Clark, 53 Md. 603; McNiece 
v. Eliason, 78 Md. 176; 27 Atl. 940; 
Pomeroy, Equity Juris., 1220; Story’s 
Equity Jurisprudence, Vol. 2, § 1023. 

4106 N. W. Rep. 54; S. D., Jan. 10, 
1906. 
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by the mortgagor, is particularly described by numbers, so that it can be easily 
identified. The territory in which the machine is to be operated, and the years 
in which the same is to be operated, are very fully and particularly described. 
No one, after examining the record, would fail to find therein a description 
which would enable him, aided by inquiries which the instrument itself sug- 
gests and directs, to identify the earnings intended to be mortgaged. The 
terms of the contract seem to fulfill the most exacting requirements of the rule 
which requires the intention of parties to be clearly and fully expressed before 
a court will enforce the contract. Wecan discover no reason by such a con- 
tract, if sufficiently clear and specific, should not be enforced by the courts. 
Such contracts enable parties of small means to secure threshing rigs, and to 
pay for them out of their earnings. There is nothing in the terms of such con- 
tracts contrary to public policy, or to the best interests of agricultural com- 
munities, but they rather tend to encourage and develop such interest. 


MortGaGEes — Priority oF Lien ror Necessary Repairs.— 
Where a mortgagee permits the mortgagor of chattels to retain and use 
them, authority is impliedly conferred upon the mortgagor to have 
necessary repairs done upon the chattels; and the lien of an artificer 
for repairs done under employment by the mortgagor will bave prior- 
ity over the lien of the mortgage, although the latter be duly recorded.! 

The facts are as follows: ‘‘In July, 1903, the wagon was owned by 
one Hintze, who carried on a beer bottling business. He gave a chat- 
tel mortgage upon the wagon to the plaintiff Ruppert. The mortgage 
was promptly recorded. The mortgagor was permitted to retain pos- 
session of the wagon, and continued to use it in his business. In Sep- 
tember, 1903, it was greatly in need of repair, and was of very little 
value in its then condition. Hintze, the mortgagor, thereupon took it 
to the defendant to be repaired, without the knowledge or express con- 
sent of the mortgagee. The defendant did certain repair work, for 
which his charges amounted to $40.15, and he then turned the wagon 
over to a painter. At the time of delivery to the painter, the defend- 
ant instructed him not to deliver the wagon to Hintze, since he claimed 
a lien upon it for the repairs. Indeed, it is tacitly admitted that the 
man who did the painting was employed to do it by the defendant, and 
not by Hintze or by the plaintiff. It appears, however, from the 
statement of facts, that when the painter had finished his work, the 
plaintiff gave to bim a check for his bill, and he delivered the wagon 
to Hintze without the knowledge or consent of Zang, the defendant. 


Mr. Justice Pitney delivering the opinion of the Supreme Court of 
New Jersey said in part: — 


1 Ruppert v. Zang, 62 Atl. Rep. 998 (Feb. 26, 1906). 
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Taking it therefore, that the painter was the employé of the defendant, 
and not of Hintze, the act of the defendant in turning the wagon over to the 
pa.nter (his own agent) was not a waiver of his lien. On the contrary, the 
case clearly shows that at the time the defendant expressly asserted his lien 
by instructing the painter not to deliver the wagon to Hintze. This being so, 
the action of the plaintiff, Ruppert in paying the painter for his services and 
thereby procuring delivery of the wagon to Hintze without the knowledge or 
consent of Zang, the defendant, was a virtual fraud upon the latter, and can- 
not be held to have destroyed his lien, and he was entitled to reassert that 
lien whenever he could peaceably gain possession of the wagon. 


A Detivery or A DEED BY THE GRANTOR TO THE REGISTER OF 
Deerps intending it take effect, is a sufficient delivery, if the grantee 
accepts it.' A deed containing an erroneous description of the land 
intended to be conveyed was delivered to the purchaser, who returned 
it to the vendor for correction. The vendor executed a new deed con- 
taining the correct: description and delivered it to the register of deeds 
for record, who recorded it and returned it to the vendor. It was held 
that the purchaser was entitled to claim that such delivery was a de- 
livery to himself. Mr. Justice Marshall delivering the opinion of the 
court said in part: — 


There can be no doubt but what the instrument was demandable by the 
grantee of the register, regardless of the wishes of the grantor, at all times 
after it was delivered to such register, both upon the ground that by agreement 
between him and such grantor the former became the agent of the grantee, and 
upon the ground that the delivery was made to the register by the agent of the 
grantee with the intention of parting with the control of the instrument, as 
regards its efficiency, for the purpose indicated upon its face. The authorities 
along this line are numerous. The delivery of a deed by the grantor to the 
register of deeds for record, intending it to thereby take effect, and with the 
consent of the grantee, is a sufficient delivery.2 Delivery of a conveyance by 
the maker to a third person for the grantee at the latter’s request, or as his 
authorized agent, is a sufficient delivery to give full effect to the paper.’ 


Bounparies — EsTaBisHMENT BY ACQUIESCENCE. —.To establish a 
line between adjoining owners, in absence of express agreement fixing 
it, by acquiescence and recognition, there must be possession actual 


1 Whiting v. Hogiund (Supreme Mich. 349; 49 N. W. 595; Moore v. 
Court of Wisconsin, Jan. 30, 1906). Giles, 49 Conn. 570. 
2 Cooper v. Jackson, 4 Wis. 537; 3 Sargeant v. Solberg, 22 Wis. 132; 


Buffum v. Green, 5 N. H.71; 20 Am. Harrington v. Brittan, 23 Wis. 541. 
Dec. 562; Glaze v. Insurance Co., 87 
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up to it by the party claiming the benefit of the line, at least for a time 
prescribed by the statute of limitations, with acquiescence and recog- 


nition of such line by the other party, he knowing of such claim by his 
adversary. 


Mr. Justice Brannon delivering the judgment of the Supreme Court 
of West Virginia on this point in Wade v. McDougle,' said in part: — 


When the statute of frauds requires a deed to pass title, it would be absurd 
to say that an unaccepted proposal for compromise, or mere knowledge that 
one is cutting timber or sod on one’s land, or claiming it, and he remains 
silent, or does not sue, or even concedes by words the right of his adversary, 
his title is gone. The law denies this. He may have done so for mere peace, 
and freedom from annoyance.? It is well settled that the true owner may 
change his mind, and assert his right. It is no estoppel. * * * By no 
such oral admissions or conduct, as shown in this case, can a man lose his title 
on ground of estoppel, or otherwise. In High v. Pancake,‘ we said: ‘“ Mere 
oral declarations to destroy title are inadmissible, because parol disclaimers 
cannot affect a vested title in the case of the statute of frauds.’? And to make 
an agreed boundary, if not written, there must not only be a finished agree- 
ment, but it must be carried into execution by the parties by full actual 
possession to the line. 


DrippPInGs FROM THE Eaves or AN Apsorntnc Burtpine ContINvED 
ror Twenty YEARs or more constitutes a continued claim of title and 
possession by the owner of such building, and prevents any exclusive 
possession of the strip of land covered by such drippings by any one 
else claiming title thereto which could ripen into a title by adverse 
possession as against the owner of such building.® 


Mecuanics’ Liens — Priority or MortGaGe anp Recorpep 
Berore Lien Criammnants Commencep Work. — The Supreme Court 
ofIdaho.® Mr. Justice Sullivan delivering the opinion, said in part: — 


In the case at bar the owner let various contracts for the construction of 
the building under consideration, but the greater portion of the building, so 
far as constructed, was done by day’s works, except the plumbing, and perhaps 
a few other parts of the work. Each of the parties, except those who were paid, 
who furnished materials or performed work, filed a claim of lien on his own 


1 52 S. E. Rep. 1026 (W. Va., Feb. 5 Lins v. Seefeld, 105 N. W. Rep. 


20, 1906). ; 917 (Wis., Jan. 9, 1906). 
2 2 Wigmore Ev., § 1061. 6 Pacific States Savings Loan and 
3 Suttle v. Railroad, 76 Va. 284. Building Co. v. Dubois, 83 Pac. Rep. 
4 42 W. Va. 607; 26 S. E. 537. 513 (Idaho, Dec. 23, 1905). 
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behalf, and we think it clear that, if no mortgage had intervened, each of said 
parties, under the law, are placed on an equal footing. But, as two mortgages 
intervened, they must be considered as prior liens to such subsequent laborers’ 
and materialmen’s liens. 


Mr. Justice Ailshie delivered a dissenting opinion in which he con- 
tended that the priority of the liens was determined by the date of the 
commencement of the building upon which the liens are claimed, 
approving the decision of the Supreme Court of Minnesota in Gardner 
v. Leck,! where Mr. Justice Collins said :— 


There is nothing novel or unjust in a law which gives priority to the liens 
of mechanic and materialmen over those of other parties, originating subse- 
quent to the commencement of the improvements on the land. In at least twenty 
States such laws}have been enacted, and again and again they have been sus- 
tained by the courts. These States are named, and a synopsis of their lien 
statutes given, in Jones on Liens.2 * * * The inevitable logic of what we have 
said is that, whenever a mortgage or other incumbrance or distinct lien orig- 
inates subsequently to the commencement of the work on the ground, or the fur- 
nishing of materials at the same place, so that the world may have notice of the 
proposed improvement, it must yield to the claims of all who have contributed 
to the completion of the structure with their work or materials. 


There was a rehearing and opinion sustaining the prior decision and 
a dissenting opinion by Mr. Justice Ailshie to the same effect as his 
original opinion. The majority opinion of Mr. Justice Sullivan, con- 
curred in by Chief Justice Stockslager stands. 


A Nationat Bank Cannot SupscriBe FOR STOCK IN A SPECULATIVE 
Corporation, and if it does so, its want of authority is a valid 
defense to an action against it to enforce its statutory liability as a 
stockholder. Mr. Justice White, delivering the opinion of the Supreme 
Court of the United States in First National Bank v. Converse,* said 
in part: — 


As no authority, express or implied, has ever been conferred by the statutes 
of the United States upon a national bank to engage in or promote a purely 
speculative business or adventure, accepting the view of the articles of asso- 
ciation by which the bank was denied the benefit of the exemption accorded 
by the Constitution of Minnesota, it follows that the bank had no power to 
engage in such business by taking stock or otherwise. The power of a national 
bank to engage in the character of business which the articles of association 


154 N. W. 746. 1906), Justices Brewer and Brown 
2 §§ 1187, 1469. dissented. 
3 26 Sup. Ct. Rep. 306 (Feb. 19, 
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of the thresher company manifested, as defined by the Supreme Court of 
Minnesota, cannot be inferred to have been possessed by the bank as an 
incident of securing a present loan of money, or as a means of protecting 
itself from loss upon a pre-existing indebtedness. To concede that a national 
bank has ordinarily the right to take stock in another corporation as collateral 
for a present loan or as a security for a pre-existing debt does not imply that, 
because a national bank has lent money to a corporation, it may become an 
organizer and take stock in a new and speculative venture; in other words, do 
the very thing which the previous decisions of this court have held cannot 
be done. 

The speculative venture, therefore, which the bank undertook, as held by 
the Minnesota court, when it engaged in taking the stock in the thresher com- 
pany, being ultra vires, it follows, under the settled rules hitherto applied by 
this court, that the bank, despite the subscription, was entitled to plead its 
want of authority as a defense to the claim of the receiver.) 


HomeEstTEaD — Ricut or Exemption FRoM SurPLus. —There secms to 
be no room for doubt, that on equitable principles, and in view of the 
purpose of the homestead exemption and the rule of liberal con- 
struction applicable thereto, the doctrine is now established that where 
a homestead is sold under a mortgage, and the proceeds are more 
than sufficient tu satisfy the mortgage, debt and costs, the home- 
steader is entitled to his exemption out of the surplus.? 


ConpiTION SUBSEQUENT FavorED— or.—A_ condition 
in a deed to a railroad requiring the completion of a line of road by a 
certain date was waived, where at the time the deed was executed it 
was known that the road could not be completed by the date specified, 
and the grantor nevertheless delivered the deed to the depositary, who 


1 The doctrine on the subject was 
stated in De la Vergne Refrigerating 
Mach. Co. v. German Sav. Inst., 175 
U. 8. 40; 44 L. Ed. 65; 20 Sup. Ct. 
Rep. 20. 

2 In re Barrett’s Estate, 140 Fed. 
Rep. 569, District Ct. Oregon (Sept. 
27, 1905). Citing Jones on Mort- 
gages, § 1693; Waples on Homestead 
& Exemptions, 551; Freeman on Exe- 
cutions, § 447; Quinn’s Appea!, 86 Pa, 
447; Mitchell v. Milhoan, 11 Kan. 
617; Frick Co. v. Ketels, 42 Kan. 527; 


22 Pac. 580, 16 Am. St. Rep. 507; 
White v. Fulghum, 87 Tenn. 281; 10 S. 
W. 501; Simpson v. Biffle (Ark.) 38 
S. W. 345; Leak v. Gay, 107 N. C. 
468; 12 S. E. 312; Van Story v. Thorn- 
ton, 112 N. C. 197; 17 8S. E. 566; 34 
Am. St. Rep. 483; Foley v. Cooper, 
43 Iowa, 376; McLaughlin v. Hart, 
46 Cal. 638; Vermont Savings Bank v. 
Elliott, 53 Mich. 256; 18 N. W. 805; 
McArthur v. Martin, 23 Minn. 74; 
Ray v. Adams, 45 Ala. 168; and In re 
Nye, 133 Fed. 33; 66 C. C. A. 189. 
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was to hold the same until the completion of the road, and without 
making any protest permitted such depositary to hold the deed while 
the road was being completed and deliver it to the grantee over ten 
months after the date on which the road should have been completed.! 

Mr. Justice:-Riddick delivering the opinion of the Supreme Court of 
Arkansas said in part :— 


Conditions subsequent that defeat the estate conveyed by the deed are not 
favored in law. The words of the deed must clearly show a condition subse- 
quent or the courts will take it that none was intended, and, when the terms 
of the grant will admit of any other reasonable interpretation, they will not be 
held tu create an estateon condition. Now, if we treat the deed as containing 
the words referred to, there are still no words of condition in the deed, and no 
words indicating that the estate should be forfeited if the road was not com- 
pleted at the date named. These words, then, impart nothing more than a 
covenant which upon the acceptance of the deed by the grantee became binding 
upon him and for the breach of which the grantor may recover damages suf- 
fered thereby, but the deed remains valid.2 Again, if this provision be treated 
as acondition subsequent, the facts here show that it was waived. A condition 
may be waived by acts, as well as by express release. Any acts on the part of 
the grantor which are inconsistent with a claim of forfeiture are evidence of a 
waiver of the condition. Thus where lands were granted to a railroad company 
upon condition that the road should be completed by a certain time, and after 
the company’s failure to do this the grantor suffered the company to go on and 
incur further expense in constructing the road without making objection, it 
was held that the condition was waived.’ The acts of the plaintiff are incon- 
sistent with his claim of forfeiture, and tend strongly to show that, if there 
was any condition in the deed, it was waived. 


BatHinc Resorr—Care Requirep.— The defendant company 
maintained a bathing resort on the shore of the Great Salt Lake to 
which the public was invited for an admission fee, but took no steps to 
mark safety limits or to’provide for the rescue of bathers, and, on be- 
ing notified that intestate was in danger of drowning and was missing, 
sent no one in search or to his relief until several hours had elapsed. 
It was held that the defendant was guilty of such negligence as war- 
ranted a recovery for decedent’s death.* 


1 Bain v. Parker, 90 S. W. 1000 
(Ark. Dec. 2, 1905). 

2 Stone v. Houghton, 139 Mass. 175; 
31 N. E. 719; Episcopal Mission v. 
Appleton, 117 Mass. 326; Studdard v. 
Welis, 120 Mo. 25; 25S. W. 201; Bray 
v. Hussy, 83 Me. 329; 22 Atl. 220; 
Stanley v. Colt, 5 Wall (U. S.), 119, 18 
L. Ed. 502; 1 Jones on Conveyatces, 
§ 632, and cases there cited. 


3 Ludlow v. N. Y. & H. R. R.Co., 
12 Barb. 440; Duryee v. Mayor, etc., 
of New York, 96 N. Y. 477; Sharon 
Iron Co. v. Erie, 41 Pa. 341; 1 Jones 
on Conveyances, § 699. 

4 Larkin v. Saltair Beach Co., 83 
Pac. Rep. 686 (Utah, Sup. Ct., Dec. 26, 
1905). 
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Mr. Justice McCarty delivering the opinion of the court said in 
part: — 


It is well settled that the owners of resorts to which people generally are 
expressly or by implication invited to come are legally bound to exercise ordi- 
nary care and prudence in the maintenance and management of such resorts to 
the end of making them reasonably safe for the visitors. And when the busi- 
ness is that of keeping or carrying on a bathing resort, the authorities hold 
that the proprietors or owners thereof are not only required to exercise that 
same degree of care and prudence with respect to keeping the premises in a 
reasonably safe condition, which the law imposes upon keepers of public 
resorts generally for the protection of their patrons but the law imposes upon 
them the additional duty, when the character and conditions of the resort are 
such that because of deep water or the arising of sudden storms, or other 
causes, the bathers may get into danger, of having in attendance some suitable 
person with the necessary appliances to affect rescues and save those who may 
meet with accident. Not only is it the duty of the owners of bathing resorts to 
be prepared to rescue those who may get into danger while in bathing, butit is 
their duty to act with promptness, and make every reasonable « ffort to search 
for, and, if possible, recover those who are known tobe missing. * * * It 
cannot be held.that decedent was guilty of contributory negligence, so long as 
he and his companions remained within the territory to which they, and the 
people generally, were invited to bathe, unless they, with knowledge or notice 
of the danger, put themselves in a position of peril, which was not shown or 
attempted to be shown at the trial. The undisputed evidence shows that when 
decedent and his companions discovered they were in danger they made every 
effort in their power to return to the pavilion. 


Insury TO PassENGER BY RaiLroap.' — The plaintiffs in suits against 
the defendant corporation were a husband and wife who claimed that 
personal injury was done to the wife by fault of the servants of the de- 
fendant. They took a train for Harrison Square where they were to 
change cars and take another train to Mattapan. The train stopped at 
Pope’s Hill, the last station before reaching Harrison Square, and there 
a man in uniform, either a conductor or a brakeman, opened the car 
door, and it remained open without swinging until the plaintiffs left 
the train. As the train was approaching Harrison Square, just before 
it stopped and before the brakeman had called the station, the husband 
arose from his seat, and went out upon the platform to alight, and the 
wife followed behind him. Just as she stepped upon the threshold, 
there was an unusual jolt of the car. She felt as if she were swaying 
forward and going to fall, and she testified that she grabbed the first 


1 Weinschenck v. New York, N. H. & H. R. R., Sup. Jud. Ct. Mass. 
(Jan. 5, 1906.) 
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thing to protect herself, which was the jamb of the door. She stepped 
on the platform, and then the door closed on her fingers, causing the 
injuries complained of. It was a comfortably warm evening, the car 
was well filled, and the air in the car was very close before the door 
was opened. She testified that she had plenty of time to get the train 
which she and her husband desired to get at Mattapan, but he testified 
that he expected to find the connecting train already in the station, did 
not know how much time they had to get it, but did not think it was 
very much, and he intended to get out without losing any time. 

On this testimony, it is at least difficult to say that the female plain- 
tiff was in the exercise of due care. The train had not reached the 
station, and no call of the station had been made. Trains cannot be 
run without some jolts, especially in stopping; and this is a matter of 
common knowledge. She knew that the door was open. There was 
no evidence that it was fastened back, or that she believed it to be 
fastened back ; and it is generally known that the catches of car doors 
are not intended to hold them securely against being shut, but only to 
guard against their being lightly or easily moved. This is all that she 
would have had a right to infer even if she had believed or known that 
the door was held by a catch. 

But however this may be, we do not think that there was any evidence 
of negligence in the defendant. The jolt of the car was described as 
an unusual one; but it does not appear to have been due to any defect 
in track or car, or to any carelessness in the running of the train.! 


Broker — Sate or Customers’ Stock WitHout Notice. — Where a 
broker without requiring a margin advances the whole amount neces- 
sary for the purchase of stock, the relation of pledgor and pledgee 
exists between the parties, and a sale of the stock witbout notice of the 
time and place of sale constitutes a conversion, in the absence of an 
agreement dispensing with such notice. A written notice to the cus- 
tomer stating that unless he does so before a certain date ‘‘ we shall 
sell this stock for your account and hold you responsible for the loss,’’ 
is defective, where it contains no statement as to the time or place of 
sale, and, in the absence of any agreement dispensing with such notice, 
a sale ‘‘on the curb’’ constitutes a conversion, though the customer 
has failel to respoad o1 ta: day statd. 


1 Timms v. Old Colony Street Rail- 2 Content v. Banner, 76 N. W. Rep. 
way, 183 Mass. 193; 66 N. E. 797; 913 (N. Y. Ct. of Appeals, Feb. 27, 
Byron v. Lynn & Boston Railroad, 177 1906). 

Mass. 303, 58 N. E. 1015. 
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Restrictions —InJuncTion aGarinstT VioLaTion Must Be BrouGat 
Wirnout Detar. — A bill by a land company, dividing its land into 
lots and conveying the same by deeds binding the purchasers not to use 
the same for any purpose save as a residence or summer resort without 
its or its successors’ consent, alleged that it had conveyed more than 
ninety-five per cent of the tract; that a purchaser erected waterworks 
on its lots and supplied water to the inhabitants of the tract; that the 
secretary of the land company protested against the location of the 
waterworks, and suggested other locations equally desirable. 

The land company waited for more than three years, while the pur- 
chaser was expending large sums of money and establishing a valuable 
public improvement. It was held, that it was barred by laches from 
maintaining the bill praying for a mandatory injunction, and should he 
left to its remedy at law.! 

Vice-Chancellor Stevenson said in part: — 


The complainant, by its long delay, has indicated that it has no personal in- 
terest in the enforcement of the covenant. There is nothing to show that there 
are any other lot owners whose property is injuriously affected by the water- 
works, or, assuming that there are such lot owners, that any one of them desire 
specifically to enforce the covenant or is now in a position to procure from a 
court of equity a decree for such specific performance. But, however this may 
be — assuming that this covenant is enforceable in equity at the instance of the 
lot owners other than the covenantee —the grievance of such lot owners can- 
not be redressed upon this bill. They are not before the court. The rule in 
cases of this kind is that the complainant, the party beneficially interested in 
the enforcement of the restrictive covenant, must come promptly into court if 
he is to have the aid of an injunction.2 The complaiuant cannot repose upon 
any notice which he may give or the defendant otherwise may have received of 
the existence of the restriction.’ 


EaseMENT NoT ImpLizep From Common Ownersuip or DomMINANT AND 
Servient Estates. — Where two tracts of land are owned by one 
person, the use of one in connection with the other is referable to his 
right as owner, and no easement can arise therefrom. Therefore 
where the owner of a house and lot used an adjoining strip of ground 
as a dooryard and acquired title thereto by adverse possession, the 


1 Island Heights Ass’n v. Island 62N. J. Eq. 322, 338, 50 Atl. 78 (1901) ; 
Heights Water, Power, Gas & Sewer Roper v. Williams, Turn. & R. 18 
Co., (Court of Chancery of N. J.,Jan. (1822). 

12, 1906). 4 Miller v. Hoeschler, Wis. Nov. 14, 

2 Trout v. Lucas, cited. 1905. 

3 Ocean City Association v. Hadley, 
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subsequent devise of the lot did not carry with it by implication an ease- 
ment in the adjoining strip. 

The scope of the doctrine of implication of an easement over one 
portion of a grantor’s lands in favor of the other portion, either granted 
or reserved, upon sale of either portion, is in much confusion in the 
United States. The rule in England, as quoted and adopted in perhaps 
the most cited of the earlier American cases, Lampman v. Milks! is in 
effect as follows: ‘‘Where the owner of two tenements sells one of 
them, or the owner of an entire estate sells a portion, the purchaser 
takes the tenement, or portion sold, with all the benefits and burdens 
which appear, at the time of the sale, to belong to it, as between it and 
the property which the vendor retains. * * * The parties are pre- 
sumed to contract in reference to the condition of the property at the 
time of the sale, and neither has a right, by altering arrangements then 
openly existing, to change materially the relative value of the respective 
parts.’”? The English rule has been adopted in some of the States, 
though it has been much limited in the more recent decisions.? 


Mr. Justice Dodge delivering the opinion of the Supreme Court of 
Wisconsin said in part: — 


We cannot avoid the conclusion that, even if in some extreme cases there 
must be any casement other than right of way implied from necessity, that 
necessity must be so clear and absolute that without the easement the grantee 
cannot in any reasonable sense be said to have acquired that which is expressly 
granted; such indeed as render inconceivable that the parties could have dealt 
in the matter without both intending to confer the easement. To that effect is 
the tendency of our own cases, and, we think, of the later decisions in both 
Massachusetts and New York. Such strict limitation we believe to be in 
accord with the popular conception upon which real estate has been, and is 
daily being, conveyed in Wisconsin and to be essential to easy and rapid de- 
velopment at least of our municipalities. We deem it clear that no such neces- 
sity appears in this case to warrant an implication that, when Joseph Leinfelder 
devised certain specified land to Frank, he also granted an easement over his 
other lands for use as a door-yard. Certainly such occupancy was not ‘ that 
without which the grant itself could be of no effect.”” The house had abundant 


1 21N. Y. 505, 507. Co. v. Gayton (Neb.), 93 N. W. 163; 


2 See Griffiths v. Morrison, 106 N. 
Y. 165, 12 N. E. 580; Whyte v. Build- 
ers’ League, 164 N. Y. 429; 58 N. E. 
517; Keats v. Hugo, 115 Mass. 204, 15 
Am. Rep. 80; Buss v. Dyer, 125 Mass. 
287. The following are illustrative 
cases of application of the rule above 
stated: Dixon v. Schermeier, 110 Cal. 
582, 42 Pac. 1091; Fremont, etc., Ry. 


Janes v. Jenkins, 34 Md. 1, 6 Am. Rep. 
300; Cihak v. Klekr, 117 Ill. 643, 7 N. 
E. 111; Dunklee v. Railway Co., 24 N, 
H. 489; Henry v. Koch, 80 Ky. 391, 44 
Am. Rep. 484; Cannon v. Boyd, 73 Pa. 
179; Insurance Co. v. Patterson, 103 
Ind. 582, 2 N. E. 188, 53 Am. Rep. 550; 
Lammott v. Ewers, 106 Ind. 310, 6 N. 
E. 636, 55 Am. Rep. 746. 
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ground about it for all purposes except passage to the street, and that is pro- 
vided for in the judgment. Many houses serve their purpose of habitation 
without any outlook upon a street. We can conceive but little benefit from 
the strip in any sense essential to occupation of the house and lot, except such 


as is involved in the so-called easement of light and air, including unobstructed 
vision. 


Common-Law Marriace. — Where a father and mother of a child 
lived together in Colorado as busband and wife after the birth, holding 
themselves out to the world as such, the contract of marriage was valid, 


not only in Colorado, but also in Pennsylvania, and legitimatized the 
child.! 


Wii — Remainper AFTER Lire Estate Given To CHILDREN VESTS IN 
THEM UPON DEATH or TesTATOR AS TENANTS IN Common. — The terms 
of the will were — ‘‘ at the decease of my said wife I desire that said 
lands be owned equally and jointly by my children (named) or in 
case of the decease of any of said children, his or her share to de- 
scend to the heirs of their body, and if not to those surviving.’”” The 
Supreme Court of Indiana construed this will in Taylor v. Stepben,? 


Mr. Justice Gillette delivering the opionion, in which he said, in 
part: — 


We have not failed to observe that, in the latter part of the language 
quoted, the will provides that in case of the decease of a child his share shall 
descend to the heirs of his body. This does not prevent the view that the 
class was to be ascertained at the death of the testator. The children were in 
esse, and it is evident that, if the words: ‘‘heirs of their bodies’’ were not 
used as words of limitation, the gift to such heirs was substitutional, and 
as said in Williams on Real Property*® ‘‘the heirs are no objects of the 
testator’s bounty further than as connected with their ancestor.’’ It is to be 
recollected that the testator was providing for the disposition of his estate by 
will, and even if the bequest were to operate as an executory devise (a con- 
struction not favored), it would still follow that the case was one wherein the 
testator was by will giving direction concerning his property; and therefore 
we would not be doing violence to the testator’s intention, as manifested by 
his language, to hold that the word ‘‘descend’’ was used in the sense of “go 
to’? —a construction which has often been adopted in will cases. 

As to the creation of a joint estate in the children, so that upon the death of 
one of them his administrator could not subject his interest to sale, the court 
states several conclusive objections, one of which is as follows: — 


1 Inre McCausland’s Estate (Sup. 2 74.N. W. 980 (June 23, 1905.) 
Ct., Jan. 2, 1906.) 8 287. 
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‘‘ The properties of a joint estate,” says Blackstone, ‘are derived from its 
unity, which is fourfold—the unity of interest, the unity of title, the unity 
of time, and the unity of possession—or, in other words, joint tenants 
have one and the same interest, accruing by one and the same conveyance, 
commencing at one and the same time, and held by one and the same 
undivided possession.’’! Looking to the provisions of said will as to the 
share of any deceased child going to the heirs of his body, it becomes evi- 
dent that it was within the contemplation of the testator that at the time 
of his death (to which, as we have seen, the words ot survivorship must be 
referred) the share of a child who should die might be split up into two 
or more shares, according to the number of children that such child might 
leave. This of itself is sufficient to show that the testator did not intend to 
create a joint tenancy, for unity of interest requires that the shares of the 
joint tenants, whatever their number, shall be equal.? 


Tenants In ComMMON — PossESSION OF ONE NOT ADVERSE. — A pos- 
session which was at its inception friendly and in subordination to the 
true title does not become adverse merely by change of mental atti- 
tude.? Unity of possession is of the very essence of a tenancy in com- 
mon, and evidence to overcome the presumption that the possession of 
one is not adverse. Upon this point Mr. Justice Lamm said in part: — 


Indulging in this presumption, it has uniformly been beld that cogent proof 
must be produced of such adverse holding as indicates that a co-tenant in pos- 
session has unfurled the flag of conquest and exclusive possessory rights upon 
the land, and planted himself unper the folds of that flag. Something more is 
exacted of him than is required at the hands of those not co-tenants. Mere 
verbal assertions of ownership will not do. Acts of an unequivocal character 
and of such inherent nature as to impart information and give notice to his co- 
tenants of actual disseizin are required. 

Another legal principle must be applied to the facts of this record in solving 
the question of adverse possession, viz., a possession which was in its incep- 
tion friendly, as under a lease, or for some definite term, or subordinate to the 
true title, or originating in a fiduciary relation, may not be turned into an 
adverse possession by a mere change in mental attitude or by caprice.* 


Srreers—Depication sy or Lots Accorpine To Pian. — 
An owner of lots sold the same according to a certain plan. A cor- 


1 2 Com.* 180 4 Comstock v. Eastwood, 108 Mo. 
2 2 Black. Com. *181; Craig v. Tay- 41; 18S. W.39; Handlan v. McManus, 
lor, 6 B. Mon, 447; 2 Jones, Law 100 Mo. 124; 13S. W. 207; 18 Am. St. 
of Real Property in Conveyancing, Rep. 533; Buddv. Collins, 69 Mo. 129; 
§ 1772. Lawson v. Cunningham, 21 Ga. 454; 
3 Coberly v. Coberly, 87 S. W. 957 Ord v. De La Guerra, 18 Cal. 67. 
(Supreme Court of Mo., May 24, 
1905). 
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poration purchasing some of the lots encroached with its building on 
one of the streets shown in the plan, and its successor, another corpor- 
ation, purchased all the lots on the plan, except lots owned by one per- 
son. It was held, that the latter could, by bill in equity, compel the 
corporation to remove the encroachments from the street.' 

Mr. Justice Mestrezat delivering the opinion said in part: That 
equity has jurisdiction to give the plaintiff relief for the injury he has 
sustained we have no doubt. His right to have the streets and alleys 
kept clear of obstructions must be conceded under all our decisions. 
It is conferred by the grant contained in his deed, the validity of which 
is not questioned. Mrs. Tibbott was the owner of the land at the time 
it was subdivided into lots and is, as we have seen, the common grantor 
of both parties to this litigation. Hence the defendant company is not 
in a position to deny the existence of the ways designated in the plan 
of lots laid out by her and sold with reference to the plan.? 


1 Garvey v. Harbison- Walker Re- 2? Hacke’s Appeal, 101 Pa. 245; 
fractories Co. (Sup. Ct. of Pennsyl- Ferguson’s Appeal, 117 Pa. 426, 11 
vania, Jan. 2, 1906.) Atl. 885; Manbeck v. Jones, 190 Pa. 


171, 42 Atl. 536. 
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INTERNATIONAL LAW WITH ILLUSTRATIVE CASES. — BY EDWIN MAXEY, M.DIP., D.C.L., 
LL.D. The F. H. Thomas Law Book Co. St. Louis. 


The rapidly increasing interest in toe study of international law in every part 
of the civilized world is stimulating a re-examination of the entire subject in 
the light of the latest research. The outcome is a new crop of treatises which 
fall naturally into two classes; first, the greater works by the more or less 
original investigators who undertake to redefine, expand and adapt the entire 
system to existing conditions; second, the lesser works which only attempt to 
condense the results of the wider research so as to make it portable and usable 
by students and practitioners of law. It is only fair to judge each new candidate 
for popular favor in the light of the declaration made by its author as to the 
place it is intended to fill. Professor Maxey says in his preface: ‘‘The author 
has been led to the writing of this volume on international law by his experience 
of some years in teaching the subject. This experience forced upon him the 
conclusion that while there were many excellent treatises on international law, 
there were none which conformed to the needs of the class-room. Being 
thoroughly convinced that no satisfactory course can be given without ready 
access to leading cases, and, being equally well convinced that the average 
student can hardly be expected to, and wiil not, buy a collection of cases to 
supplement his text, the plan of combining text and cases seemed to be the 
most practicable way out of the difficulty. While, therefore, the work has been 
written primarily to meet the needs of the student, itis abundantly clear 
that the cases cannot but increase the value of the work to the practitioner 
and to the general reader.’? The distinctive feature which the author claims for 
his work is thus dectared to be “ the plan of combiping text and cases ’’ in such 
a way that the student will have before him, within a narrow compass, not only 
a declaration of general principles but the illustrative leading cases upon whose 
authority such general principles depend. Such a plan is certainly worthy of 
all commendation in view of the rapidly increasing tendency in all law schools 
to substitute the oral discourse of the teacher for the far more concise and 
authoritative declarations of the text writer as to general principles. The 
study of leading cases when properly conducted may be made to bear rich 
fruit, but only when such cas2s are used as illustrations of a general scheme of 
thought clearly defined in advance. Without that preliminary process the dis- 
cussion of the principles involved in a particular case is apt to be, to the begin- 
ner, simply so much jargon. It is to be hoped that “the plan of combining 
text and cases’’ so admirably employed by Professor Maxey in this excellent 
text book will be adopted by other law writers in other fields where it can be 
utilized with equal profit. The work is logically divided into six parts as fol- 
lews: Part I, Historical Development; Part II, Sources of International Law; 
Part III, Peace, or the Normal Relation of States; Part IV, War; Part V, Neu- 
trals; Part VI, Need of an International Conference. 
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ADDRESSES OF FREDERIC R. COUDERT. — G. P. Putnam’s Sons, New York and London. 


Taine has said that beneath every shell there is an animal, behind every 
book there isa man. Not until we have caught at least a glimpse of the man 
behind the book is it possible to view its contents in that spirit of human 
sympathy to which every memorial volume is specially entitled. Mr. Coudert 
is specially fortunate in having the collected remains of his life-work unveiled 
by tke tender and cultivated hand of his friend Mr. Paul Fuller, whose genius 
and learning is of as high a type as his own. From such a source we learn 
that “‘ Mr. Coudert’s intellectual activity and the wide reach of his sympathies 
were such that neither the science of the law nor the active exercise of its pro- 
fession, deeply as they engrossed his attention, could suffice to absorb the in- 
dividual or to monopolize his heart and brain. From his college days to the 
last hours of his life, his spirit moved ‘ without haste, without rest’ through 
the orbit of all human interests, throwing out its illuminatiug sparks and dif- 
fusing its cordial warmth upon every endeavor and aspiration within its ken. 
Frederic René Coudert was born in the City of New York on the Ist day of 
March, 1832, and continued a resident of the city and identified with its 
interests until his death. He received his early education in the school 
established by bis father, Charles Coudert, an officer of the Imperial Guard, 
who found it necessary to exile himself from his native country owing 
to poiitical prosecutions after the Restoration.” In the French lineage 
of Mr. Coudert we find the basic fact that colored his entire character. 
Upon a French substructure, as sincere and devout asit was brilliant and 
vivacious, was built up the splendid life of an American lawyer who was ever 
proud of his connection with the land of his forefathers. By the force of 
talent, industry and learning, Mr. Coudert lifted himself to the front rank of 
the American Bar, often contending, side by side and upon equal terms with 
Reverdy Johnson, Edward J. Phelps and James C. Carter. Such was his 
eminence that he deemed it judicious to decline an appointment to the Court 
of Appeals of New York, and to the bench of the Supreme Court of the United 
States. After his career had closed, Mr. Justice Patterson said ina memorial 
read before the Association of the Bar of the City of New York, that, ‘‘From 
his earliest appearance at the Bar, he disclosed the power of the skilled advo- 
cate,and his main relation to the profession during all the years of his activity 
was that of an advocate, and, as such he took rank with those who have 
attained the highest distinction. He had the gift of knowing how to present 
acase. He could state it with a clearness and exactness that carried convic- 
tion on the simple statement, thereby illustrating the remark of Judge William 
Fulierton (himself a great trial lawyer), that a case is won, not so much by 
labored and elaborate argument and eloquence, as by the clearness with which 
it is put by counsel before thecourt or jury. Mr. Coudert was employed in 
many commercial cases, but his greatest achievements were in the direction of 
international law. As an international lawyer his position was pre-eminent.” 
He was employed as the colleague of Mr. Carter and Mr. Phelps in the Bebring 
Sea Arbitiation, and he was also engaged as a representative of the United 
States in the Venezuela Boundary controversy. The first four addresses 
printed in the attractive volume before us are upon the subjects of inter- 
national arbitration and international law, and fully sustain the high reputa- 
tion which Mr. Coudert attained in that august field of thought. The remain- 
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ing addresses are classified under the following heats: ‘‘ History and Biog- 
raphy; Morals and Social Problems; The Bar; Social Organization.’’ In an 
introductory note, whose literary merit is of the highest order, Mr. Paul Ful- 
ler has described the remains of Mr. Coudert’s intellectual life-work in the 
following paragraph, at once graphic and philosophical: ‘*The addresses and 
articles here brought together comprise but the recoverable fragments of the 
record of a life singularly broad and useful. Taken up mainly with the work 
of a profession which vouchsafes little leisure, the life of a lawyer rarely 
leaves any surviving residuum other than the latent influence born of every 
effort to make good the reign of law, order, and justice. However broad his 
sympathies, however alive his realization of the manifold fields in which there 
is good work to be done, it is rare for the lawyer who does not virtually 
abandon his profession, to leave any other record of his usefulness than the 
evanescent memory of an advocate’s labors,— ‘ brief as lightning in the col- 
lied night.’ 


INSTRUCTIONS TO JURIES IN MISSOURI — CIVIL CASES. By EUGENE MCQUILLIN; Author 
of Municipal Ordi & Missouri Practice, etc. In one volume, pp. lxv: 1185. The 
Gilbert Book Company. St. Louis. 1906. Price, $7.50. 


In Missouri nine out of twelve jurymen return a verdict; there is no special 
verdict or special findings io trials at law; the judges are elected; there is in 
ordinary practice, no special jury; there is no charging of the jury, nor can 
the judge comment to the jury upon the evidence; and a party is not obliged, 
as in the federal practice, to specify, at the time of their delivery, his objec- 
tions to the instructions of the court; but is at liberty, by virtre of a general 
exception, to scrutinize them with a microscope, at his leisure, for the dis- 
covery of possible errors. Under such circumstances, the subject of instruc- 
tions is of the highest importance. 

The author has done strictly practical work. He has gathered from the 
reports a large collection of rules and particular instructions. In very few 
instances has he attempted t> do constructive work or to theorize apart from 
what the courts of his State have tacitly or expressly decided. It is manifest 
that such a work cannot be, after the Thucidyean model, xtjua és det; in- 
deed it is designed by its author, to be “a work of practical value to the busy 
practitioner, and as such there can be no question of its utility, especially to 
the younger members of the profession. The book is in two parts: the first of 
251 pages, dealing with the principles of law applicable to instructions in gen- 
eral; the second, of 763 pages, giving forms for particular actions and issues. 
In both subdivisions it is rather a reference book, to resort to for suggestions 
and as a test and corrective for instructions already in mind. 

Some one has said that every good trial lawyer argues his case at least four 
times; once in his evidence, once in his instructions read to the jury, once in 
his argument, and finally in his instructions as the jury read and consider 
them in their room, removed from the influence and reply of adverse counsel; 
and if this be true, trial advocates in the State of Missouri should be very 
grateful to Mr. McQuillin for having contributed greatly toward the lightening 
of their labors in determining how far such argument may safely go. 

Cc. P. W. 
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LIMITATIONS OF THE TAXING POWER INCLUDING LIMITATIONS UPON PUBLIC INDEBTED- 
NESS.— By JAMES M. GRayY. San Francisco: Bancroft-Whitney Company. 1906. 
Pp. lx, 1316. 8 vo. $6.50, delivered. 


The importance and far-reaching influence of the limitations surrounding 
the taxing power, and the fundamental character of the principles of constitu- 
tional law upon which these limitations rest, demand that a text-book dealing 
with this subject should be something more than a digest of cases. It should 
be a serious study of the constitutional law governing taxation. This book is 
such a treatise. 

The arrangement of the book and the author’s method of treating his sub- 
ject are good. Starting with the hypothesis that the ultimate principle upon 
which government depends is equality, the author devotes an introductory 
chapter to an interesting discussion of the proposition that equality is the 
fundamental thought in the constitutional law of taxation, and that it is in 
this law that equality is most highly developed. It is pointed out, however, 
that the definite restriction on legislative power in the matter of taxation, 
which is to be found at the present day in most State constitutions, is of recent 
growth. The law of special assessments offers, perhaps, as good an illustra- 
tion as any of the gradual recognition of the idea that equality is the under- 
lying principle of taxation; for while even now the decisions in this class of 
cases are far from uniform, the confusion which, through a long live of decis- 
ions, enveloped this branch of the law, has been dissipated in considerable 
measure by restriction on the power of taxation, based on the recognition of 
that principle. As an example of the want of harmony ia decisions which fol- 
lows from a failure of the courts to recognize that the rule of equality is appli- 
cable to a certain class of cases, the decisions with respect to limitations on 
the debt-contracting power are cited. ‘* Where equality is most clearly recog- 
nized,’’ says our author, “ judicial decisions are most harmonious.”’ 

A consideration of the broad and general principles of constitutional limita- 
tions of the taxing power, must, of course, form the basis of any work of the 
nature of the volume before us; and the author’s treatment of his subject 
along those lines is adequate. The especial importance of this book, however, 
lies, it seems to us, in these things: the care and thoroughness with which the 
express constitutional limitations of the various States are given; the keen 
attempt which has been made to study the reasoning of the various lines of 
decisions; and the effort to apply, throughout the book, the test of equality. 
The chapter on the Purposes of Taxation may be cited as an instance of the 
first of these points; the sections dealing with the retroactive effect of succes- 
sion tax laws as an example of the second. Asan example of the careful method 
of the author may be cited the analysis, under the head of the Scope of the 
Taxing Power, of the three classes of franchises taxes —taxes on franchises 
‘*to do,” on franchises “ to be,’’ and on special franchises; an instance of thor- 
oughness is his mention, in the chapter on Equality and Uniformity, of cases 
which seem to have a bearing on the “ single tax ’’ theory; and the wide range 
of the book is shown by the inclusion, under the chapter on the Limitations 
of the Power to Contract Debt, of a consideration of Recitals in Municipal 
Bonds. To sum up in a word, this book will be of practical service to the 
practitioner, and at the same time will receive and deserve commendation 
from members of the profession who are students of the subject with which 
this volume deals. 
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A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORATIONS. — By 
THOMAS GOLD FROST. Second edition, enlarged and revised to January 1, 1906. Bos- 
ton: Littie, Brown, and Company. 1906. Pp. xv, 698. 8vo. Buckram. $3.75 net, delivered. 
This book, the first edition of which was published in 1905, deals with the 

incorporation and organization of corporations created under the ‘‘ Business 

Corporation Acts ” of the several States and Territories of the United States, 

the first of which acts was passed in 1837, by the legislature of Connecticut. 

It is indicative not only of the reversal cf the o'd policy of granting exclusive 

privileges to buisness corporations, but also of the strength and prevalence of 

the tendency in the modern business world to incorporate almost every kind of 
business enterprise, that while before 1837 charters for corporations organized 
for|profit could be obtained only under special acts, at the present time incorpo- 
ration for such corporations under special acts is forbidden in all of the States 
save seven — Florida, South Carolina, and the New England States, except 

Maine. The rapid growth, of late years, of the corporate form of organiza- 

tion, and the disposition of incorporators to go for their charters to one of the 

leading incorporating States, makes obvious the need of a treatise dealing in 

a@ practical way with the ‘‘ Business Corporation Acts’’ of all of the States. 

This need the book before us meets in a satisfactory manner. 

The wide diversity between the statutory requirements of the different 
States in the matter of incorporation and organization of business corpora- 
tions, makes a discussion of the general subject by no means easy. In part I 
of the present volume the author has discussed briefly the broad question of 
corporate charters, and has set forth clearly the provisions of the ‘“ Business 
Corporation Acts’? which bear on questions relating to drafting the charter, 
procuring the charter, organization after incorporation, and the issuance and 
payment of capital stock. The important subject of legislative control over 
domestic and over foreign corporations is also given consideration. Through- 
out this part of the book the author has discussed many of the matters which 
have a bearing on the question of where to go for a charter for some particu- 
lar business enterprise. 

A concise synopsis-digest of the incorporation ects of the several States 
and Territories is given in Part II, while Fart III contains forms and prece- 
dents. Of value for quick reference are the tables at the close of the book in 


which are tabulated some seventy questions and answers relating to the 
various business corporation acts 
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